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FEDERAL RULEMAKING AND THE 
REGULATORY PROCESS 


TUESDAY, JULY 27, 2010 

House of Representatives, 

Subcommittee on Commercial 

AND Administrative Law, 
Committee on the Judiciary, 

Washington, DC. 

The Subcommittee met, pursuant to notice, at 11:12 a.m., in 
room 2237, Rayburn House Office Building, the Honorable Steve 
Cohen (Chairman of the Subcommittee) presiding. 

Present: Representatives Cohen, Franks, Smith, and Jordan. 

Staff present: (Majority) Carol Chodroff, Counsel; Adam Russell, 
Professional Staff Member; (Minority) Daniel Flores, Counsel; Rich- 
ard Hertling, Counsel; and Jennifer Lackey, Staff Assistant. 

Mr. Cohen. Well, now that the distinguished Ranking Member 
of the Subcommittee — of the full Committee — and the distinguished 
Member has arrived, Mr. Smith of San Antonio, we will commence 
this hearing with the banging of the gavel. 

This hearing of the Committee on the Judiciary Subcommittee on 
Commercial and Administrative Law will now come to order. With- 
out objection the Chair will be authorized to declare a recess of the 
hearing. I will now recognize myself for a brief statement. 

Each year Federal regulatory agencies create thousands of new 
rules that affect our lives, including regulations that impact the en- 
vironment, the economy, and the health and safety of our citizens. 
Transparency and public participation in the process of issuing 
those rules and regulations are essential both to the quality of reg- 
ulations and the legitimacy of regulatory proceedings. 

The Office of Information and Regulatory Affairs, here inafter 
known as OIRA, has played a central role in the Federal rule- 
making process for more than 25 years. There are competing views 
about the nature of Federal rulemaking and OIRA’s proper role. 

Some argue that Federal rulemaking is essentially presidential 
in nature and that because OIRA is part of the executive office of 
the President, it helps to ensure the rules of covered agencies re- 
flect the President’s policies and priorities. Other observers view 
OIRA as having a shared allegiance between the President and the 
Congress and emphasize that OIRA was created by Congress and 
has been given a number of statutory responsibilities through the 
Paperwork Reduction Act and other laws. 

With both statutory and executive order responsibilities, OIRA 
embodies broader tension between Congress and the President for 

( 1 ) 
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control of administrative agencies. Of course, Congress also creates 
courts but Congress has no responsibility or right to deal with the 
courts. There are things called separation of powers. We remember 
those. 

I look forward to hearing from our witnesses about this delicate 
balance and the proper role of government within our constitu- 
tional framework of a separation of powers that we revere and sa- 
lute on many occasions and the proper role of OIRA in the Federal 
rulemaking process. 

There have been concerns expressed in previous Administrations 
about the lack of transparency of OIRA’s regulatory reviews. I un- 
derstand this Administration has been working hard to promote 
greater transparency and I am interested in learning more about 
what OIRA is doing and plans to continue doing in this Adminis- 
tration to promote transparency and facilitate public participation 
in the regulatory process. 

I also look forward to hearing about the status of any upcoming 
changes to the existing executive order or the creation of new exec- 
utive orders, or memorandum, or other guidance to assist the Fed- 
eral regulatory process in this Administration. On January 30, 
2009, President Obama issued a memorandum to the heads of exec- 
utive departments and agencies instructing the director of 0MB, in 
consultation with representatives of regulatory agencies, to 
“produce within 100 days a set of recommendations for a new exec- 
utive order on Federal regulatory review.” 

On February 26, 2009, the director of 0MB published a notice 
from the Federal register requesting comments from the public on 
how to improve the regulatory review process. The director noted 
that although executive orders are not subject to notice-and-com- 
ment procedures and public comments are not normally invited be- 
fore the reissuance 0MB was doing so in this case because there 
had been an unusually high level of public interest and because of 
the evident importance and fundamental nature of the relevant 
issues. Thus, we commend the Administration for its actions. 

In response to its request 0MB, received 183 comments from the 
public, including Members of Congress, representatives of public in- 
terests and private sector interest groups, academicians, and other 
individuals. To date, no new executive order has been issued and 
I am interested in learning more about the status of a new order 
or other guidance that might be forthcoming. 

Finally, I am looking forward to a discussion of the implementa- 
tion of the Congressional Review Act, which requires Federal agen- 
cies to submit all of their final rules to both houses of Congress and 
the Government Accountability Office before they take effect. I am 
especially interested in the opinion of our witnesses regarding the 
proper role of Congress and OIRA with respect to guidance on and 
implementation of the Constitutional Review Act. 

I thank the witnesses for appearing today and look forward to 
their testimony. 

I will now recognize my colleague, Mr. Franks, who knows when 
to make an entrance, the distinguished Ranking Member of the 
Subcommittee, for his opening remarks. 

Mr. Franks. Well, thank you, Mr. Chairman. 

And thank you, Mr. Sunstein, for being here. 
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Mr. Chairman, Federal rulemaking and the regulatory process 
are, indeed, immensely important topics, and I welcome the oppor- 
tunity to dedicate our attention to them. First, these topics bring 
front and center so many of the issues that are most important to 
Americans and their concerns about government and its process. 

During the New Deal the seat of Federal power began to seep 
more and more away from Americans’ elected officials and to the 
unelected, unaccountable Federal bureaucracy. As the New Deal 
era began to give way to the Great Society and the regulatory ini- 
tiatives of the 1970’s Congress aggressively abetted this power shift 
and it did so through statute after statute that garnered public ac- 
claim for Congress but broadly addressed, essentially, national con- 
cerns, but also granted the real decision-making power to the Fed- 
eral agencies. Only when these agencies filled in the content of 
myriad statutes through the rulemaking process did the Federal 
Government’s full decision emerge in full view. 

Now, Ronald Reagan, the conservative movement, and millions 
and millions of Americans rightly sense the disturbing nature of 
this trend, which was gradually corroding the core of our constitu- 
tional democracy. Through the deregulation and strengthen presi- 
dential oversight of the rulemaking process the Reagan administra- 
tion began to reverse trend. It is on account of this effort that the 
White House office before us today, the Office of Information and 
Regulatory Affairs, actually exists in the first place. 

This office is the threshing floor on which the White House is 
supposed to separate sensible Federal regulations from those that 
serve no sufficient need, produce too little benefit for their costs, 
or otherwise excessively burden the American people and the 
American economy. And this brings me to the second most impor- 
tant reason that we return our attention to the regulatory process 
and particularly to the Office of Information and Regulatory Affairs 
today. 

Perhaps never before has this Nation so needed this office to 
zealously perform its mission. Growing consensus holds that it is 
the Obama administration’s vast new regulatory activity and un- 
certainty over how much more and how much more costly regula- 
tion is to come that has frozen our economy’s ability to create jobs. 
If businessmen cannot know what future costs will be they cannot 
rationally invest and create new jobs; the uncertainty is such an 
enemy to economy. 

And I say that, Mr. Chairman, as a former businessman myself. 

The Office of Information and Regulatory Affairs is not charged 
with scaling back the scope of the Administration’s regulatory 
agenda, but it is charged with assuring that any new regulations 
under this Administration pass a rigorous cost-benefit analysis — 
that they are cost effective, are least burdensome, and are clear 
and certain in their terms. Further, it is the job of the Office of In- 
formation and Regulatory Affairs to reign in the agencies’ regu- 
latory impulses when cold, hard analysis shows that it would be 
better to have no regulations than the regulations agencies actually 
propose. 

When Administrator Cass Sunstein took charge of the Office of 
Information and Regulatory Affairs Republicans took some heart. 
In the past Administrator Sunstein had been a prominent pro- 
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ponent of cost-benefit analysis and less intrusive Federal regula- 
tion. Republicans reached out to the administrator and offered co- 
operation and efforts to reform the regulatory process. 

But the outreach met with no reply, Mr. Chairman. 

Moreover, reports have reached us that the Office of Information 
and Regulatory Affairs is at best halfheartedly performing its core 
mission of regulatory review. It is ceding power to White House 
czars, and in short it is doing little to mitigate the cloud of regula- 
tion and regulatory uncertainty that hangs over our economy, para- 
lyzing the power of free enterprise to create new jobs so des- 
perately needed today. 

And, Mr. Chairman, finally, let me just say that I think some- 
times that conservatives are castigated for being so focused on com- 
petition in the economy that we overlook the greater substance of 
the economy that makes it work well, and that is this thing called 
trust. 

If people in the economy — those with capital to risk, those with 
dreams and hopes to make a business — if they believe that they 
can trust the regulatory framework of government, if they believe 
that they can have their contracts enforced, and if they believe that 
government will not confiscate everything that they earn then 
there is some motivation for them to go forward in their endeavors. 
But if they are convinced that they are just shooting in the dark 
then they are hesitant. And I would just suggest that there is noth- 
ing more damaging to our business environment right now than 
uncertainty and a lack of trust in government. 

So with that, I look forward to questions, look forward to talking 
the Administrator Sunstein about these concerns, and hearing from 
our distinguished witnesses today. 

And thank you, Mr. Chairman. I yield back. 

Mr. Cohen. Thank you, Mr. Franks. 

I would like to ask if the other Members would like to introduce 
statements or make statements? And we always entertain state- 
ments from the distinguished Member from San Antonio, the home 
of the Alamo where so many Tennesseans gave their lives to pre- 
serve the state of Texas. [Laughter.] 

Mr. Smith. Thank you, Mr. Chairman, for promoting tourism in 
San Antonio. Appreciate that. 

Mr. Chairman, as we near the midpoint of the Obama adminis- 
tration the American economy continues to lose, not create, private 
sector jobs. There are a number of reasons for this chronic unem- 
ployment and the failure of the Administration to create jobs, be- 
ginning with the ineffective stimulus bill. That legislation siphoned 
close to $1 trillion of capital away from the private sector. 

The Administration promised it would keep unemployment below 
8 percent. Unemployment instead rose to almost 10 percent. 

The private sector has lost 2.5 million jobs since the stimulus bill 
became law. The Federal Government has gained over 400,000 
jobs, but those jobs came at the expense of the private sector. After 
all, the private sector has to spend capital on taxes, not invest- 
ment, if government jobs are to be funded. Perhaps it is no coinci- 
dence that four out of every five jobs the Administration claims to 
have created or saved are public sector jobs. 
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Also at the head of the job-killing pack are the regulatory policies 
of this Administration. Americans ask daily, “Where are the jobs?” 
but the answer from Washington too often is, “Here are the regula- 
tions and there are plenty more coming.” 

The wave of regulations is killing private sector jobs. Rules 
adopted by the Administration so far, like the Environmental Pro- 
tection Agency’s carbon dioxide endangerment finding, already tell 
businesses that their costs will rise. 

And rules coming down the pike tell them that their costs will 
only continue to rise under this Administration. These rules in- 
clude hundreds due under the health care and financial reform leg- 
islation, and may include many, many more feared under pending 
cap-and-tax legislation and other expansions of the Federal Gov- 
ernment’s power. 

Rules that increase cost kill jobs Americans now hold. Rules that 
will increase costs still more in the future kill the creation of new 
jobs. How can businesses make the investments that they will cre- 
ate new jobs if they cannot tell whether a host of new regulations 
will turn potential profits into certain losses? 

The equation is simple. When Washington reduces regulatory 
overreach and regulatory uncertainty jobs will return. 

One part of the White House that unquestionably should listen 
is the Office of Information and Regulatory Affairs. This White 
House office assures that Federal agencies do not regulate when 
they do not need to, regulate only in ways that are cost beneficial, 
adopt only the most cost effective regulations, do not compound ex- 
isting problems with unsound regulation, and regulate with con- 
sistency across the executive branch. 

Yet, according to reports the Office of Information and Regu- 
latory Affairs is missing in action. The number of rules that cross 
the office’s desk is substantially on the rise, yet the amount time 
the office takes to consider them is considerably on the decline, and 
the number of rules the office returns to agencies for improvement 
is minimal to nonexistent. There is no excuse for this as the burden 
and uncertainty of regulation contributes to a regrettable jobless 
economy. 

Mr. Chairman, I will yield back. 

Mr. Cohen. I appreciate your statement, if not — and I would like 
to — could I ask you one question, sir? Did you say there was $1 bil- 
lion in the stimulus that is getting out of the private sector? Is that 
what I 

Mr. Smith. I said, “close to,” that is correct. 

Mr. Cohen. Okay. I think it was $787 billion, and I think 35 per- 
cent of it was tax cuts 

Mr. Smith. I think we were rounding to the nearest $1 trillion 
on that. You are right. [Laughter.] 

And that is not including the interest. Thank you 

Mr. Cohen. And just under 40 percent of it was tax cuts, so that 
went back to the private sector, which leaves — 40 percent of $787 
billion would leave about $400-and-something billion, which, round- 
ed off to the nearest $1 trillion, would be zero. So we are working 
on the deficit. The stimulus bill was really no cost. 

Mr. Smith. More harm than good. You are right, Mr. Chairman. 

Mr. Cohen. Thank you, sir. 
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And I now would like to recognize — all other statements can be 
entered for the record. 

We have got a system here that most of you know about that is 
a lighting system, and when I start this and it is green it means 
you have got 5 minutes; when it gets to yellow it means you are 
in your last minute; and then when it gets to red it means you 
should be finished — or in your case, Mr. Sunstein, we will give you 
a few extra seconds, but you should be rounding it off. 

We will have 5 minutes to ask you questions, and subject to the 
same 5-minute rule. And then when we finish we can submit other 
questions to ask you to respond to later. You will never be finished 
with answering questions; it is part of this Committee’s 

Our first witness is Mr. Cass R. Sunstein. Before becoming the 
administrator for OIRA Mr. Sunstein was the Felix Frankfurter 
Professor of Law at Harvard Law School. 

He clerked for Justice Thurgood Marshall of the United States 
Supreme Court, and he did not make it into the play but I am sure 
that was an omission. And he worked as an attorney advisor in the 
Office of Legal Counsel of the U.S. Department of Justice. He was 
a faculty member of the University of Chicago Law School from 
1981 to 2008 at the period of time in which the Chicago White Sox 
were victorious. 

Mr. Sunstein has testified before congressional Committees on 
many subjects and he has been involved as an advisor in constitu- 
tion-making and law reform activities in a number of nations. A 
specialist in administrative law, regulatory policy, and behavioral 
economics, Mr. Sunstein is the author of many articles and a num- 
ber of books. 

Thank you, Mr. Sunstein. We will now begin your testimony. 

TESTIMONY OF CASS R. SUNSTEIN, ADMINISTRATOR OF THE 

OFFICE OF INFORMATION AND REGULATORY AFFAIRS 

(OIRA), EXECUTIVE OFFICE OF THE PRESIDENT, OFFICE OF 

MANAGEMENT AND BUDGET 

Mr. Sunstein. I am most grateful to have the opportunity today 
to discuss some of our work at the Office of Information and Regu- 
latory Affairs. 

As you are aware, OIRA is charged with a number of functions, 
including coordination of statistical policy, information policy, and 
regulatory review. One of OIRA’s most important roles is to ensure 
compliance with the Paperwork Reduction Act (PRA). Reducing pa- 
perwork burdens on the American public and taking advantage of 
current technological possibilities — note, what just happened — have 
been high priorities for us. In the last months we have taken nu- 
merous steps to promote these goals associated with the Paperwork 
Reduction Act. 

In April we issued a data call to agencies calling for new burden 
reduction initiatives, and let me underline those words — burden re- 
duction initiatives. We asked agencies to develop new steps to 
standardize inconsistent processes and requirements, to eliminate 
duplicative reporting requirements, to eliminate unnecessary com- 
plexity, to improve coordination among multiple offices with par- 
ticular emphasis, by the way, on small business. We also asked 
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agencies for initiatives that take advantage of electronic filing, in- 
crease simplification, and, simply put, reduce burdens. 

Regulatory review of significant rules, as the opening comments 
suggest, may well be the most visible of our functions, and let me 
spend the rest of my time in these brief remarks on that topic. As 
I see it, such review — review of regulations — has three key func- 
tions. First, it helps to ensure that regulations are consistent with 
the law, our lodestar, and with the principles and priorities of the 
President of the United States. 

Second, regulatory review promotes coordination among different 
parts of the executive branch. Some statutes require a consultation 
among multiple agencies during the development of regulations, 
and even in cases where statutes don’t require such consultation, 
the positions of one agency are frequently usefully illuminated by 
the views of other agencies that have relevant experience and ex- 
pertise. 

Third, in a function that picks up on some of your opening re- 
marks, regulatory review helps to improve the analysis that lies be- 
hind rules, and thus helps to improve rules. This includes careful 
attention to both costs and benefits. OIRA oversees a process of 
interagency review that promotes compliance with these require- 
ments so that agencies look before they leap. 

Since I was confirmed in September OIRA, has devoted attention 
to three topics — special attention to these three. First, promoting 
open government and transparency, including attention to the 
views of affected stakeholders; second, improving regulatory anal- 
ysis so the rules have a solid foundation; third, improving disclo- 
sure policies and increasing simplification for the American people. 

We have worked very closely in the domain of open government 
with others in the executive office of the President and with agen- 
cies — multiple agencies — to ensure disclosure of data sets that have 
never been public before. They can be found — thousands of them — 
on data.gov. We have also worked together with more than two 
dozen agencies to produce open government plans. We believe that 
the result of this process — this process that has no predecessors — 
has been a dramatic increase in openness and transparency both 
for the American people and for American businesses. 

For over 3 decades, through five Administrations starting, as 
noted, with President Reagan, regulatory impact analysis, includ- 
ing discussion of costs and benefits, has played an important role 
in the assessment and design of significant rules. As the President 
said on May 2, “Sometimes regulation fails, and sometimes its ben- 
efits do not justify its costs.” 

In 2009, in our report to Congress, we linked the interests in reg- 
ulatory analysis and attention to costs and benefits with our inter- 
est in open government. We said that openness about costs and 
benefits helps to reduce the risk of insufficiently justified regula- 
tion, imposing serious burdens and costs for inadequate reason. We 
believe that regulatory analysis should be developed and designed 
in a way that fits with the commitment to open government. 

We have taken our own advice seriously, recently creating a reg- 
ulatory dashboard which offers a clear and novel, vivid picture of 
Federal rulemakings under OIRA review. With a very quick glance 
any American can get a picture of what is under formal review 
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from a large number. Over two dozen agencies — and have a sense 
of what is coming, thus promoting the goal of predictability and 
participation. People have notice of what is coming and participate 
in its improvement. 

This new dashboard is just the beginning, but we hope that it is 
a step toward greater transparency in a way that unifies our inter- 
est in open government with our interests in smart, effective regu- 
lation. 

I look forward to answering your questions. 

[The prepared statement of Mr. Sunstein follows:] 
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Prepared Statement of the Honorable Cass R. Sunstein 


EXECUTIVE OFFICE OF THE PRESIDENT 
OFFICE OF MANAGEMEN'I AND BUDGET 
WASHIN^GTON, D.C. 20503 
WVVVV.WIHTEllOlJSE.GOV/OMB 

Testimony of 

The Honorable Cass R. Sunstein 
Administrator, Office of Information & Regulatory Affairs 

Before the Committee on the Judiciary 
Commercial & Administrative Law Subcommittee 
U.S. House of Representatives 
July 27, 2010 


Mr. Chairman and Members of the Committee; 

I am most grateful to have the opportunity today to discuss some of our work at the 
Office of Information and Regulatory Affairs. 

As you are aware, OIRA is charged with a number of functions, including coordination of 
statistical policy, information policy, and regulatory review. One of OIRA’s most important roles 
is to ensure compliance with the Paperwork Reduction Act (PRA). Reducing paperwork burdens 
on the American public, and taking advantage of current technological possibilities, have been 
high priorities for us. In the last months, we have taken a number of steps to promote those goals. 
In April, for example, we issued a “data call” to agencies, calling for new burden reduction 
initiatives. We asked agencies to develop initiatives to “standardize inconsistent processes and 
requirements, eliminate duplicative reporting requirements, eliminate unnecessary complexity, 
and improve coordination among multiple offices that gather information from a common group 
of stakeholders.” We also asked agencies for initiatives that take advantage of electronic filing, 
increase simplification, and reduce burdens on small business 

To promote the goals of the PRA, we have issued several new guidance documents to 
agencies. One of these supplies a simple, straightforward “primer” to help answer frequent 
questions. Another is designed to explain the relationship between the PRA and social media. 

This guidance makes it clear that in many ways, agencies can interact with the public and, in that 
sense, promote open government, without running afoul of the PR.A. 

Regulatory review of significant rules may well be the most visible of OIRA’s functions. 

I shall spend the rest of my opening remarks on that topic. 

The basic structure of regulatory review, established by Executive Order 12866, is simple 
and straightforward. Typically an agency sends a draft of a significant proposed or final rule to 
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OIRA, which then coordinates an interagency review process. The draft rule is sent to relevant 
0MB Resource Management offices. Presidential Councils, and Executive branch agencies and 
departments, which offer comments and suggestions. The usual practice is for OIRA to 
summarize those comments, together with our own, and to transmit them to the relevant 
rulemaking agency. Typically the agency will agree with some, but not all, of the comments that 
it receives. Discussion and deliberation ultimately produce a final product. 

Since January 20, 2009, OIRA has used this process to review over 900 significant rules. 
We have placed special emphasis on ensuring that members of the public will have an 
opportunity to comment on assumptions and alternatives, so that rulemaking will be informed by 
the knowledge and perspectives of those who are interested, expert, or likely to be affected. 

As I see it, regulatory review has three key purposes. First, it helps to ensure that 
regulations are consistent with the law and with the President’s principles and priorities. Second, 
it promotes coordination among different parts of the executive branch. Sometimes statutes 
require coordination or consultation among agencies during the development of regulations, and 
even in cases where statutes do not so require, the positions of one agency are usefully informed 
by the views of other agencies with relevant experience and expertise. Third, regulatory review 
helps to improve the analysis that lies behind mles. Both Congress and the President have 
imposed important analytic requirements, including careful attention to both costs and benefits 
(with consideration of factors that cannot be quantified). OKA oversees a process of interagency 
review that promotes compliance with these requirements, so that agencies “look before they 
leap.” 


It is important to see that when it is working well, regulatory review is sharply 
disciplined. Both the substance and the structure of regulatory review are limited and guided by 
Congress. Statutory constraints, time limits, and deadlines must be honored. 

Since I was confirmed in September, OKA has devoted special attention to working with 
agencies in three areas: promoting open government; improving regulatory analysis; and 
improving disclosure policies and increasing simplification. The unifying goal is to ensure that 
regulation is evidence-based and data-driven, and that it is rooted in the best available work in 
science (including social science). Let me offer a few words on each of these topics. 

First: President Obama has placed a great deal of emphasis on open government. He has 
quoted the words of Supreme Court Justice Louis Brandeis: “Sunlight is said to be the best of 
disinfectants.” * He has explained that “accountability is in the interest of the Government and the 
citizenry alike.” He has emphasized that “[k]nowledge is widely dispersed in society, and public 
officials benefit from having access to that dispersed knowledge.”" OMB’s Open Government 
Directive, issued in December 2009, is designed to promote the President’s goals by requiring a 
series of concrete steps to promote transparency, participation, and collaboration. 


' Speech by President Obama, Jan. 28. 2009. 

■ Transparency and Open Govcmmcnl, Memorandum for Ihc Heads of E-xcculivc Dcparlmcnls and Agencies, 
President Obama, Jan. 21, 2009. 
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One of these concrete steps is agency publication of high-value data sets. High-value 
Information is defined to include information “that can be used to increase agency accountability 
and responsiveness; improve public knowledge of the agency and its operations; further the core 
mission of the agency; create economic opportunity; or respond to need and demand as identified 
through public consultation.” OIRA has worked closely with others in the E.vecutive Office of 
the President, and with agencies, to ensure disclosure of such data sets, which can now be found 
on data.gov. We have also worked together to produce dozens of open government plans. We 
believe that the result of the process has been a dramatic increase in openness and transparency. 

Second: For over three decades, through five administrations under both Democratic and 
Republican presidents, “regulatory impact analysis,” including discussion of both costs and 
benefits, has played an important role in the assessment and design of significant rules As the 
President said on May 2, “Sometimes regulation fails, and sometimes its benefits do not justify 
its costs.” 

With full recognition of the limits of quantification, efforts to promote an appropriate 
accounting of both benefits and costs can greatly inform judgments about appropriate courses of 
action - and can help to increase benefits, decrease burdens, and inspire new approaches and 
creative solutions. The process of analysis might reveal that a less or more stringent approach is 
better. Appropriate analysis should attempt to quantify - to the fullest extent that these can be 
usefully estimated - relevant variables, to promote cost-effective choices, and to explore and 
evaluate different alternatives. It is also vital to encourage, through the notice and comment 
process, public scrutiny and review of agency rulemakings, which allows assumptions to be 
revealed and eirors to be exposed and corrected. 

With an emphasis on openness, 0MB recommended (in its 2009 Report to Congress on 
the Costs and Benefits of Federal Regulation) that the best practice is to accompany all 
significant regulations with ( 1 ) a tabular presentation, placed prominently and offering a clear 
statement of qualitative and quantitative benefits and costs of the proposed or planned action, 
together with (2) a presentation of uncertainties in the evidence and (3) similar information for 
reasonable alternatives to the proposed or planned action. With the goal of openness in mind, 
OIRA has worked hard to promote greater transparency in regulatory impact analysis. By 
providing the public with information about proposed and final regulations, by revealing 
assumptions and subjecting them to public assessment, and by drawing attention to the 
consequences of alternative approaches, transparent analysis can promote public understanding, 
scrutiny, and improvement of rules. It is worth noting that the quantified benefits of final rules 
significantly exceeded the quantified costs for the calendar year 2009^: 


The labulalion incUidc onlv those rules for which reasonably complete monetized estimates of both benefits and 
costs are available. Three qualifications are important; (1) the estimates for 2009 are preliminary'; (2) the 
grotmdvvork for a number of regulations finalized in one administration is done in a previous adminislralion; (3) the 
aggregate eshmates of costs and benefits, derived ttom different agencies’ estimates and over different time periods, 
arc subject to methodological inconsistencies and differing assumptions. 
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Figure 1: Annual Net Benefits of Major Rules 
First Calendar Year of an Administration (1/21 to 12/31 j 



or course this is only a start As OMB’s 2009 Report to Congress says, "Indeed, careful 
regulatory analysis, if transparent in its assumptions and subject to public scrutiny, sliould be 
seen as part and parcel of open government It helps to ensure that policies are not based on 
speculation and guesswork, but instead on a sense of the likely consequences of alternative 
courses of action It helps to reduce the risk of insutTiciently Justified regulation, imposing 
.serious burdens and costs for inadequate reason It also helps to reduce the risk of insufficiently 
protective regulation, failing to go as far as proper analysis suggests. We believe that regulatory 
analysis should be developed and designed in a way that fits with the commitment to open 
government. Modern technologies should be enlisted to promote that goal ” 

Third In recent years, there has been a great deal of empirical work on the topics of 
disclosure and simplification, with the goal of developing low-cost, low-burden regulatory tools 
In implementing statutory requirements, OIRA has been working closely with agencies to 
e.xplore a number of ways to promote private and public accountability and to inform choices. 
Examples can be found in our draft 2010 Report to Congress on the Costs and Benefits of 
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Federal Regulation and in our June 18. 2010 guidance on disclosure and simplification as 
regulatory tools. 

OIRA has recently created its owm dashboard, which offers a clear and unprecedentedly 
vivid picture of the federal ailemakings under formal OIRA review (see reginfo.gov}. With a 
very quick glance, citizens can see what is under formal review from a large number of agencies. 
Citizens can learn how long rules have been under such review, whether they are economically 
significant, what they would do, and more. The new dashboard is only a beginning, but we hope 
that it is a step toward greater transparency, in a way that unifies our interest in open government 
with our interest in smart, effective regulation. 

I look forward to answering your questions. 


5 


Mr. Cohen. Thank you, Mr. Sunstein, and I will start the ques- 
tioning. 

My first question, I guess: Who was your predecessor in the pre- 
vious Administration? 

Mr. Sunstein. Susan Dudley is my immediate predecessor, and 
before that John Graham. 
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Mr. Cohen. And they both were during the Bush administration? 

Mr. SuNSTEiN. That is correct. 

Mr. Cohen. What changes have you — have taken place in the of- 
fice since the change of Administrations? 

Mr. SuNSTEiN. If you look at our Web site you will see we have 
done several things. As noted, under the Paperwork Reduction Act 
we have issued a data call to try to have burden reduction initia- 
tives, which don’t look like — I hope they are consistent with the 
previous interest in burden minimization, but they don’t look like 
anything that has been seen before. 

We have also taken steps to bring the Paperwork Reduction Act 
into the 21st century, both by making it clear and predictable — by 
the way, both for agencies and for businesses. There has never 
been a clear statement of what the Paperwork Reduction Act re- 
quires and doesn’t require. That is right up there. 

We have also had new efforts to introduce clarity with respect to 
the relationship between the Paperwork Reduction Act and modern 
technology. So we have guidance to that effect. Of course, the office 
has operated within the broad framework set by the President of 
the United States and our approach to regulation is consistent with 
his, and in that sense you will see some differences. 

But you will see something that I think will be noteworthy to 
those who were concerned about overregulation, which is that in 
our first year we have actually a better record, in terms of net ben- 
efits, than the first year of either the Clinton administration or the 
Bush administration. They were in the red with respect to net ben- 
efit — a few hundred million dollars in the red; we are in the black. 
We are $3.1 billion positive in 2009. 

Mr. Cohen. And why you say net benefits are you — what are you 
exactly referring to? 

Mr. SuNSTEiN. We take account, as some of the opening remarks 
emphasized, of the costs — the social costs of regulation. So if busi- 
nesses are facing new costs as a result of our regulations that is 
something we calculate, we publicize, we try to find ways of work- 
ing with agencies to reduce those costs, to make sure they are 
smaller, and then the social costs are calculated as costs. 

Then there might be social benefits. Deregulation, for example, 
can remove burdens. If you save people’s lives or if you improve 
people’s health that produces benefits. There are real challenges 
with monetization, but we try to include everything that we can. 

Mr. Cohen. Who came up with those figures? 

Mr. SuNSTEiN. In the first instance they come — the cost and ben- 
efit figures — from agencies themselves, and then the analysis, like 
the rules, are subject to an interagency process of review. So the 
Council of Economic Advisors in the Obama administration — I be- 
lieve this is true in his predecessors too — plays a significant role 
in making sure that the cost-benefit figures are accurate. The Na- 
tional Economic Council and other agencies participate. 

There is also a great deal of public participation in this calcula- 
tion, so if it turns out that affected stakeholders or just interested 
citizens think we don’t have the numbers right, we are listening 
and they will get better. 

Mr. Cohen. You mentioned that there are obvious changes with 
the previous Administration and yours, and I think what you were 
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saying is in substance in how you look at the different policies and 
whatever, but how about procedure? Have there been any changes 
in — since this Administration came in and the procedures of OIRA? 

Mr. SuNSTEiN. The major one is external — our dealings with dis- 
closure to the public of what we are all about, and that is the dash- 
board. So we have now — anyone can see it — a snapshot of what is 
before OIRA and people can see everything at a glance. 

We have also issued, in the domain of transparency, two bits of 
guidance which you have to be a bit of a geek, I think, to be as 
excited about as I am, but I think they are kind of exciting. One 
is, there is — it requires a regulatory identifier number on regula- 
tions throughout the process so that people who are interested in 
a regulation that will affect them, or that matters to them can see 
it at every stage and not get lost in the bureaucratic process. So 
we are required that regulatory identifier number to be on all regs 
at every stage. That is a significant step forward in terms of trans- 
parency. 

We have also required everything to be up on regulations.gov 
that can feasibly be up there, so that if businesses are concerned 
or if environmentalists are concerned about the information on 
which the agency is relying they get a chance to see it and com- 
ment on it. So we are trying to bring, really, the Federal rule- 
making process step-by-step into the 21st century with these two, 
as I say, in my view, significant guidance documents, and there 
hasn’t been anything like them before. 

Mr. Cohen. I think I mentioned in my opening remarks that the 
President called for a review and possible revision of Executive 
Order 12866. There were comments filed but no executive order 
has been issued to date. What is the status of that effort and does 
the Administration plan to revise or offer new guidance on that 
particular 

Mr. SUNSTEIN. Thank you, Mr. Chairman. You referred to the 
fact that we received 183 public comments, and we got a great 
number of helpful suggestions about what to do. 

I would put the bulk of the suggestions in the following cat- 
egories: first, scientific integrity — the centrality of objectivity with 
respect to scientific findings should be a given in the regulatory 
process; second, transparency and openness — there was a wide- 
spread plea for more clarity with respect to the rulemaking process, 
and as just noted, we have done a few things; third, there was 
widespread approval — not universal, but widespread approval of 
the time-honored function of OIRA in assessing costs and benefits 
and bringing what is learned to bear on regulatory judgments; 
fourth, there was not universal but widespread approval of OIRA 
coordination of a process of interagency review — as noted, we get 
lots of comments by other agencies on what an agency proposes to 
do. 

We have taken every one of those four themes really seriously, 
so scientific integrity has been something to which we have been 
greatly committed in the last months. That is bedrock. We have 
been taking transparency much further than ever before with the 
open government directive, which actually was issued by the Office 
of Management and Budget, and OIRA has played a role in imple- 
menting that directive. We have taken cost-benefit analysis very 
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seriously, as a number of commenters emphasized that we ought 
to. 

With respect to the executive order itself, we are operating under 
the one that President Clinton and President Bush operated under, 
and it is up to the President of the United States to decide whether 
to amend it. 

Mr. Cohen. Well, thank you. My time is expired and your ques- 
tions have been so complete and your statements so complete that 
I suspect there will be no questions from the other side; therefore, 
I recognize Mr. Franks, the [Laughter.] 

Mr. Franks. Well, thank you, Mr. Chairman. 

And, Mr. Sunstein, I know that you probably were not in the 
middle of the regulatory bills that just passed the Congress, and 
so I will try to avoid that. But I do want to say that I think that 
is like a train coming and business sees it and they are trying to 
get the heck off the tracks fast. And I think that bodes a pretty 
grave situation for 2011 for a lot of business interests. 

It is, I know, a basic crucible of contention between the two par- 
ties as to the impact of regulation and the cost — having a reciprocal 
impact on the actual hiring of people, but it is mathematical reality 
that cannot be avoided without repealing the laws of mathematics. 

So, Mr. Sunstein, my question first to you, sir: Are you doing ev- 
erything in your power to minimize the adversity of the Obama ad- 
ministration’s agency rules on jobs and job creation? 

Mr. Sunstein. The way I would put it. Congressman, is that I 
spend every day trying to make sure that regulations are first, law- 
ful; second, consistent with the commitments of the President; and 
third, justified by reference to costs and benefits. So we do every- 
thing we can to try to make sure that the benefits are strong 
enough to justify the costs and to try to reduce the costs if we can 
consistently with the requirements to which I referred. 

Mr. Franks. I guess the hard — and I ask you to grant me diplo- 
matic immunity here — the hard and corresponding question is, how 
many Obama administration agency rules submitted to your office, 
OIRA — I always say that wrong, OIRA — have you personally re- 
jected because they did not rest on adequate analysis of their im- 
pacts on jobs and job creation? 

Mr. Sunstein. Well, the way I would put it is when the proc- 
ess — 

Mr. Franks. Well, I am trying to — forgive me — I am trying to 
stay out of the metaphysical 12th dimension here. I am just asking 
you how many have you rejected personally? 

Mr. Sunstein. Personal rejections are rare, and 

Mr. Franks. All right. Let me shift it. How many Obama admin- 
istration rules have you or your staff recommended to be rejected 
because they didn’t rest on adequate analysis of their impacts on 
jobs and job creation? 

Mr. Sunstein. Forgive me and tell me if this is a satisfactory an- 
swer: We have worked repeatedly with agencies to make sure that 
regulations are drawn up so that they are compatible with the con- 
cerns to which you 

Mr. Franks. But have you rejected any of them, even one? 

Mr. Sunstein. Well, the word rejected doesn’t really fit with how 
OIRA 
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Mr. Franks. Well, it does if you are subject to the regulation. I 
mean, the regulation is either enforced or it isn’t, so, I mean, it has 
a big impact ultimately. 

Mr. SuNSTEiN. I take the point. A regulation can take multiple 
different forms, and the point of the OIRA process standardly is to 
ensure that it takes the right form. 

Mr. Franks. All right. Let me see if I can rephrase it. How many 
of the Obama administration rules have you or your staff person- 
ally rejected because they in fact adversely impact jobs and job cre- 
ation? In other words, make it really clear here. I mean, is there 
one that you found that you have rejected because it had an ad- 
verse impact on jobs and job creation? 

Mr. SuNSTEiN. What I can say is that — I wouldn’t want to get 
into a deliberative process, but what I can say 

Mr. Franks. Well, that is the problem. We are not very delibera- 
tive in government. I mean, I don’t meant to be hard on you here, 
but — and it is okay because I wouldn’t want to be in your position. 
I would probably be pretty inadequate in that situation. 

But have you rejected even one Administration rule because it 
had an adverse effect on jobs and job creation? That is a yes or no. 

Mr. SuNSTEiN. We have worked with agencies to make sure that 
rules are designed in such a way as to be compatible, consistent 
with law 

Mr. Franks. But is that bureaucratic-speak for “no”? 

Mr. SUNSTEIN. I hope not. If you look at our Weh site you will 
see. Congressman, that there — most rules do not go out the way 
they came in. They are approved consistent with change. 

And I wouldn’t want to attribute to OIRA the change because 
often it comes from the agency itself, which will decide in the proc- 
ess that we can do it in a less burdensome way, or the Council of 
Economic Advisors, or some other sibling agency. So if you are ask- 
ing how many rules are improved with a view toward economic 
concerns as a result of the deliberative process, it is not zero. 

Mr. Franks. Well, I won’t put you on the spot to ask how many 
have been improved. 

But, you know, Mr. Chairman, I have just got to say — and again, 
in all deference to Mr. Sunstein — whatever the class, when 100 
percent of them pass or get an A-plus rating you might want to 
start questioning the test. And, you know, in Europe they had some 
recent regulatory reform where they tried to subject the banks to 
sort of a stress test to see if they could survive, and ironically, they 
put this new protocol in place and nearly all of them were fine. And 
so they began to question the test because we know that that is 
not the case. 

And I guess I just — again, I put it in my words and encourage 
you to edit them if they are — if I am saying something that is not 
true. What I am hearing is that there is not one of the Obama ad- 
ministration or regulatory rules that have been put in place that 
your office thought had enough negative impact on jobs and job cre- 
ation that it was worth rejecting. And that is putting a lot of faith 
in an Administration that has — forgive me — shown an arrogance to 
competency ratio that is catastrophically out of balance. 

And I would, you know, as someone that has been in business 
I have just got to tell you, when regulations and additional costs 
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come to us it has an impact on who we can hire. And in economy 
sometimes we get to thinking it is all just numbers, but ultimately 
it is about people producing goods and services and that is trans- 
lated “jobs.” 

And I just feel like we are headed in a terrible direction here 
with jobs, and I — talking to the regulatory agency, and there is not 
one regulation that you can say that you have rejected because of 
a negative impact on jobs. And I find that sort of astonishing. 

Mr. SuNSTEiN. Is it helpful to say that a number of regulations 
have been changed in a way that is attentive to economic concerns 
and burdens as a result of a process that OIRA oversees? 

Mr. Franks. Well, I think I am going to have to accept that as 
the best that can be offered. And again, with great respect for 
you — due respect for you — I have just got to believe that there 
would have been one, from this Administration especially, that 
would have been worth rejecting. 

And with that, Mr. Chairman, I am going to yield back. 

Mr. Cohen. Thank you, sir. 

And the next questioner was high in the middle and round on 
the ends, Mr. Jordan of Ohio? 

Mr. Jordan. From Ohio, that is right. Thank you, Mr. Chairman. 

Mr. Sunstein, let me pick up where the Ranking Member left off. 
In your testimony you talk about 900 significant rules that your 
agency has reviewed since taking — since the Obama administration 
took office. 

And let me just be clear on how the process — at least the way 
I understand the process works. Congress passes a law. President 
signs the bill, the agency who has got jurisdiction over the bill — 
let’s take the health care bill, so HHS has jurisdiction, they put to- 
gether a set of rules, those rules then come to you. What is the au- 
thority or power that you have? 

Can you say, as the Ranking Member was alluding to in his 
questions, can you say no? Can you just fiat out reject them or do 
you not even have that power? 

Mr. Sunstein. There is authority to issue return letters subject 
ultimately to the President 

Mr. Jordan. That is a yes. You can fiat out say, “This rule does 
not comply with the intent of Congress, the will of the President 
when he signed the law, and we think that rule is not consistent 
at all.” So you can do that? 

Mr. Sunstein. That is correct. 

Mr. Jordan. Of the 900 rules that you have reviewed since Janu- 
ary of 2009, taking office, how many times have you done just what 
you described you are allowed to do? 

Mr. Sunstein. Well, I haven’t issued return letters, but if 

Mr. Jordan. So then the answer is — just to be clear with where 
the Ranking Member was — the answer is clearly zero. Nine-hun- 
dred rules, zero times — no time have you done a letter saying that 
rule does not comply with the intent of Congress and the will of 
the President, so zero times you have done that? 

Mr. Sunstein. Well, there are two different questions. One ques- 
tion is how many times have I issued a public return letter 
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Mr. Jordan. But just to be clear, that is what you said when I 
said, “Do you have the power to reject?” you said, “Yes, we can do 
this type of letter.” 

Mr. SUNSTEIN. Yes. 

Mr. Jordan. And then the follow-up question was, “Have you 
done that type of letter?” and your answer was, “No.” So the obvi- 
ous conclusion is zero times — no time have you said the rule does 
not — have you disallowed a rule 

Mr. SuNSTEiN. The last statement is not false, but if I may I can 
clarify a little bit. There are rules that come over that are changed 
significantly as a result of exactly the concerns to which you are 
pointing, and I wouldn’t want to give OIRA the credit or the 
blame 

Mr. Jordan. So then how does it work? Do you say, “Hey, this 
does not comply with what Congress intended, this does not comply 
with the will of the President, so let’s — instead of me doing this 
let’s just work on” — is there an official thing you do or do you just 
kind of — is it all bureaucratic talking back and forth? How does it 
work? 

Mr. SUNSTEIN. I think it is very much like the way — I defer to 
you about how your office works, but my good guess is it is very 
similar to how your office works, where there will be ideas that are 
floated to you and that you might say, “No, forget about it,” but if 
you trust your staff you are more likely to say, “Well, maybe we 
can do it this way; maybe this way is better,” and then something 
will emerge from that process of discussion which will produce 
something you are comfortable with. 

Mr. Jordan. Does the public know — ^you talked about this identi- 
fier number, you talked about transparency, and that is all, I 
mean, good; we are glad that is part of the process. Does the public 
know which route you are taking or do they know, like, “Look, we 
don’t like this. We are asking them to change,” short of doing the 
letter of rejection that you are capable of doing? 

Mr. SuNSTEiN. There are a couple of great things I can tell you 
about that are responsive to that. One is, what really matters with- 
in a rule — with a rule — is not how it is proposed but how it comes 
out, and you will see a number of rules that have already been fi- 
nalized in the Obama administration that come out, as a result of 
concerns about economic considerations, very differently from how 
they were proposed, and that is completely publicly available. 

So there are ones just in the last weeks, where the proposals 
looked very different from the final. And that is a wonderful oppor- 
tunity for Members of Congress, affected stakeholders, small busi- 
ness. 

With respect to OIRA’s own process, the public can find — we 
make available — the difference between how the rule comes in and 
how it came out. So you can see that. 

Mr. Jordan. Okay. That is at least somewhat positive I think. 

Let me change gears a little bit. One of the things I have heard 
from business owners across the fourth district of Ohio — and frank- 
ly, business owners in general; the business roundtable a few 
weeks ago made some statements about some of the things they see 
coming from this Administration and this Congress — is the uncer- 
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tainty that business owners see with what may happen next from 
Congress. 

Are, in fact, there going to be the tax — are the Bush tax cuts, 
real 103 tax cuts, going to expire? Is, in fact, this health care bill, 
how it is implemented, what is going to — the uncertainty that is 
out there — many businesses — this is not Jim Jordan, conservative 
guy from Ohio making this, this is people talking to me saying, 
“Look, I am nervous about what may happen next, how all this is 
going to get implemented, the rules that will come down.” 

That uncertainty is having, I believe, a direct impact on people’s 
willingness to take risks in our economy, willingness to hire indi- 
viduals in our economy, willingness to call people back to work who 
they have had to let go during this tough economic time. So talk 
to me about if you think that is a valid concern, because I am cer- 
tainly hearing it, and your thoughts on how that impacts your 
agency. 

Mr. SUNSTEIN. Yes. Well, I do, I think business uncertainty is 
definitely not desirable, and in fact. Executive Order 12866 refers 
explicitly — that is the one under which we operate — to the need to 
minimize uncertainty. 

I will tell you some of the things we are doing to try to avoid 
that. We are relying very heavily on the notice-and-comment proc- 
ess to make sure that members of the public, emphatically includ- 
ing the business community, get a chance to see what is being pro- 
posed, including the economic analysis, and get a chance to weigh 
in and change it. So one thing that has been a very high priority 
since I have been confirmed is to tee-up, as we say, the various op- 
tions, the analysis, the possibilities, and to have public discussion 
so nobody is going to be surprised. 

Another thing we are really trying to do is to get in very plain 
language in executive summaries, in tables, a statement of exactly 
what is going to be expected of people under the proposal and ex- 
actly what we think the burdens are going to be so they can see 
that 

Mr. Jordan. Yes. 

Mr. SUNSTEiN [continuing]. And correct it. We are also trying to 
get alternatives proposed so that if — and agencies have been very 
enthusiastic about this — so if one is going to create uncertainty, im- 
pose big burdens, sometimes we will go the other way and we have 
done that. 

Mr. Jordan. Mr. Chair, if I can — chairman will indulge for one 
further question, or — are we doing a round two? 

Mr. Cohen. Just as long as you induce Ohio work and being 
upset with your rival Wisconsin and badger the witness. [Laugh- 
ter.] 

Mr. Jordan. Well, let me just ask this: Obviously you have taken 
a strategy of not outright rejecting rules. Nine-hundred times it 
has come to you and you have not once said, “We reject a rule.” 
You have taken a different approach to arrive at what you believe 
would be the best process and the best outcome. 

But is there something to be said for maybe sending a message 
to the agencies, “No. We flat out reject what you have sent us. 
There is a new sheriff in town.” All the uncertainty that you just 
described that is out there that I have heard from constituents — 
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do you think there is ever — maybe the other approach might be 
better where you say, “Look, this just ain’t going to fly and we are 
telling you outright no right from the get-go; now go back and do 
it right,” and you send that message to the bureaucracy — to the en- 
tire Federal bureaucracy? 

Mr. SuNSTEiN. Well, it is a good question. The pattern that we 
have set, which is working with the agencies to try to get it right, 
emphatically with reference to cost and burden — that is a central 
concern of ours — that was the pattern basically in the Bush admin- 
istration and the Clinton administration and the Reagan adminis- 
tration as well. That is the way OIRA normally operates, is 
through, you know, informal improvement rather than public, “No.” 

You are correct that previous Administrations have found it occa- 
sionally useful to do that, and that was their judgment. 

Mr. Jordan. Thank you, Mr. Chairman. 

Mr. Cohen. Thank you, Mr. Sunstein. That concludes the ques- 
tioning and we appreciate your testimony. And if other Members 
have questions they will submit them to you in writing and we ask 
that you reply with those in writing in the soonest possible time — 
they have 5 minutes to do so. 

Thank you. We will now empanel the second group. 

I am now pleased to introduce the second witness panel to hear 
the testimony for today’s hearing. Our first witness is Ms. Sally 
Katzen. Ms. Katzen serves as the Podesta Group’s executive man- 
aging director, a difficult task managing Mr. Podesta. She has tes- 
tified before Congress 66 times on a broad range of Federal Gov- 
ernment activity and has served on panels for the National Acad- 
emy of Science. 

Her career in the Federal Government includes 8 years in the 
Clinton administration as deputy director for management at the 
Office of Management and Budget, as Deputy Assistant to the 
President for Economic Policy and Director of the National Eco- 
nomic Council, and as Administrator of OIRA. Ms. Katzen was the 
first female partner at Wilmer Cutler & Pickering and is a well re- 
spected professor, having taught at George Washington, Michigan, 
George Mason, Pennsylvania, and Georgetown law schools in addi- 
tion to Smith College, Johns Hopkins, and the Michigan in Wash- 
ington program. 

Welcome back, Ms. Katzen, and will you please proceed with 
your testimony? 

TESTIMONY OF SALLY KATZEN, SENIOR ADVISOR, PODESTA 

GROUP, AND FORMER ADMINISTRATOR OF THE OFFICE OF 

INFORMATION AND REGULATORY AFFAIRS (OIRA) 

Ms. Katzen. Thank you very much, Mr. Chairman, Ranking 
Member Franks, Mr. Jordan. I appreciate very much the invitation 
to testify today. This Committee has been terrific in promoting the 
integrity of the Federal regulatory process and I thank you for hav- 
ing this hearing to consider how the Obama administration has 
done in this regard in its first year-and-a-half. 

Now, in my written testimony I begin with the regulatory agen- 
cies rather than OIRA because it is the agencies to which Congress 
has delegated the rulemaking authority. And to evaluate how those 
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agencies are doing I think it is necessary to have a baseline. So 
where were they in January 2009? 

Well, in addition to having been OIRA Administrator for 5 years 
during the Clinton administration, I was privileged to serve in the 
Obama-Biden transition with responsibility for the executive office 
of the President and all regulatory issues. What I saw during the 
transition was not a pretty picture. 

During the preceding 8 years, the regulatory agencies were re- 
quired to do more research, more analysis, more consultation, more 
review with fewer resources, fewer — ^less support. In many regu- 
latory agencies the staff was depleted; in virtually all it was demor- 
alized. It was, overall, a dismal state of affairs. 

Now, the Obama administration took office with a renewed dedi- 
cation to the regulatory agencies’ missions and a deep respect for 
agency folks who do the work, but with very few new resources be- 
cause of the economic situation — there was not money to make up 
for the shortfall — and with very few new leaders — the nomination- 
confirmation process is interminable. Even today, the regulatory 
agencies do not have confirmed appointees in all of their leadership 
positions. 

Now, that said, I think the regulatory agencies have done quite 
well, and in — excuse me — in my written testimony I discuss how 
they dealt with the midnight regs, and at the same time began to 
move forward. 

What about OIRA, which has been charged by both the Repub- 
lican and Democratic administrations over the last 3 decades to re- 
view the regulatory activities? In my written testimony I provide 
a lot of information about the executive orders that govern and I 
look forward to any questions you may have on that. I want to use 
this time to make basically four points about the present and the 
future. 

First, centralized review by OIRA now extends to executive 
branch agencies. I believe it should be extended to the independent 
regulatory commissions as well — those multiheaded agencies like 
the SEC, FCC, FTC, whose members do not serve at the pleasure 
of the President and can only be removed for cause. 

They are not subject to review under the executive orders, either 
the Reagan or the Clinton executive order, and that was not be- 
cause of a conclusion that they are — I am now a triple negative. 
The draftsmen were told by the legal advisors that there was legal 
authority to extend the review of the IRCs, but the decision not to 
was made for political reasons. 

I would rethink that with the benefit of hindsight, because if you 
think about the problems that plague this Nation, they do not fit 
neatly into one agency. Consider the recent financial meltdown, 
which implicated both executive branch agencies like the Treasury 
and independent agencies like the SEC and even, shall I say, the 
Fed. What have we done? We combined two executive branch agen- 
cies — the SEC and — and at the same time we created a new agency 
as a bureau in an independent regulatory commission, the Fed. 

Because they go about rulemaking in the same way there should 
not be a problem with review, but because of the way they are 
structured, situated with respect to the President, the review — the 
type of review — might be different. Congress thought about this 
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under the Paperwork Reduction Act and had a really keen 
scheme — elegant, quite elegant scheme — and in my written testi- 
mony I go through that. 

The second point is the orientation of OIRA. All discussion in the 
preceding panel had to do with review of individual regs. It is a 
transaction-oriented process. I think that is important — indeed, es- 
sential — and would disagree with some of my colleagues who would 
like to see that diminished. 

But it shouldn’t he solely transaction-oriented. I think there 
should he an opportunity for review of areas to create a construct — 
if you will, a framework — for the review of the regulations in a par- 
ticular area ensuring a comprehensive and coherent regulatory so- 
lution rather than a one-off, and what do we think about this one? 

There is a provision in the executive order — section four — which 
goes to planning. That is the basis for this, and I would encourage 
that to be pursued. 

The third point I want to make has to do with the meetings that 
OIRA has with respect to outsiders, and there is a provision in the 
executive order that sets up a process which was the practice dur- 
ing the Clinton administration, and in the Bush administration 
they started to make changes which have continued and acceler- 
ated, and I think Mr. Bass might be able to expand on that. 

Finally, I just want to mention e-rulemaking. I was very honored 
to chair a blue ribbon commission under the auspices of the Amer- 
ican Bar Association. We talk a lot about data decision — data-driv- 
en decision-making, the value of public participation, the potential 
for harnessing technology to produce a more efficient and effective 
government. 

I mean, the single most obvious manifestation of the congruence 
of these in the Federal regulatory process is e-rulemaking. I would 
urge this Committee to consider having a hearing specifically on 
that subject because it seems to me it is an opportunity not only 
to improve the regulatory process but also congressional oversight 
and the implementation of the Congressional Review Act. 

I thank you very much for your kind attention to my comments 
and look forward to answering any questions. 

[The prepared statement of Ms. Katzen follows:] 
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Prepared Statement of Sally Katzen 
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on 

“Federal Rulemaking and the Regulatory Process” 
July 27, 2010 


Chairman Cohen, Members of the Subcommittee. Thank you for inviting me to 
testify today on a subject that affects virtually every man, woman and child in this 
country. Congress makes the law, but it cannot possibly fill in all the details, and 
therefore it delegates to the regulatory agencies the authority to develop implementing 
regulations, which then have the force and effect of law. I commend this Committee for 
convening this hearing to explore the federal rulemaking process, including the role of 
the Office of Information and Regulatory Affairs (OIRA) at the Office of Management 
and Budget (0MB), 

As you know, T served as the Administrator of OTRA for the first five years of the 
Clinton Administration, then as the Deputy Assistant to the President for Economic 
Policy and Deputy Director of the National Economic Council, and then as the Deputy 
Director for Management of 0MB 1 am a proponent of centralized review of agency 
mlemaking, and I was personally involved in the drafting and implementation of 
Executive Order 12866 which is discussed below. I have remained active in the area of 
administrative law generally and rulemaking in particular. After leaving government 
service in January 2001, T taught Administrative Law and related subjects at the 
University of Michigan Law School, George Washington University Law School, George 
Mason University Law School, and the University of Pennsylvania Law School, and 1 
also taught American Government seminars to undergraduates at Smith College, Johns 
Hopkins University, and the University of Michigan in Washington Program. 1 have 
written articles for scholarly publications and have frequently been asked to speak on this 
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subject. With this background, I hope I will be able to provide some historical 
perspective for considering some of the issues of current concern. 

The federal rulemaking process starts, as it must, with the agencies to which 
Congress has delegated rulemaking authority. The agencies are the repositories of 
programmatic expertise and experience, and it is their responsibility to set priorities, 
develop solutions to demonstrated problems, provide supporting analyses, conduct the 
notice-and-comment (or other required) proceedings, and build a record that would be 
sustainable not only in court but in the public arena as well. To evaluate how the 
agencies in the Obama Administration are doing, it is obviously necessary to have a 
baseline: where were they 18 months ago'l’ 

I had the privilege of working in the Obama-Biden Transition, with responsibility 
for, among other things, regulatory issues. What 1 saw was not a pretty picture. During 
the Bush Administration, regulatory agencies had been required to do more research, 
more analysis, more consultation, and more review, but they were given less support and 
fewer resources. In many regulatory agencies, the staff was depleted; in virtually all, the 
staff was demoralized. It was, overall, a dismal state of affairs. 

The Obama Administration took office with a dedication to the regulatory 
agencies’ missions, a commitment to carrying out the new President’s agenda, and a 
respect for rulewriters, but very few new resources and virtually no new leaders. The 
state of the economy did not allow the new Administration to make up for the shortfalls 
in agencies’ budgets over the preceding eight years, and the nomination/confirmation 
process was seemingly interminable; even today, there are some regulatory agencies that 
do not have confirmed appointees in important leadership positions. 

That said, 1 believe that the regulatory agencies have done quite well in this 
Administration. They undertook analysis of the so-called “midnight regs” - the rules put 
in place in the last days of the Bush Administration - and took what they perceived to be 
appropriate remedial action (stopping the regulations that were in the pipeline until an 
Obama appointee could review; determining whether to extend the effective date for 
those regulations that were final but not yet in effect; and initiating a new rulemaking 
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proceeding to modify or rescind those regulations that were already in effect). At the 
same time, the agencies began to tackle the backlogs in developing new rules that 
Congress had authorized (or required) to be issued. That was a daunting task, but by all 
accounts most have made considerable progress in addressing outstanding issues and 
advancing the agencies’ missions. 

In talking about the federal rulemaking process, the focus inevitably eventually 
turns from the regulatory agencies to OIRA because, for the last three decades, OIRA has 
been charged by both Republican and Democratic Presidents to review the regulatory 
activities of Executive Branch agencies. A little history here may be helpful. 

The first steps towards centralized review of miemaking were taken in the 1970’s 
by Presidents Nixon, Ford and Carter, each of whom had an ad hoc process for 
selectively reviewing Executive Branch agency rulemaldngs: President Nixon’s was 
called the Quality of Life Review, President Ford’s was focused on the agency’s 
Inflationary Impact Analysis that accompanied the proposed regulations; and President 
Carter’s was through the Regulatory Analysis Review Group whereby proposed rules that 
were substantial or otherwise important were reviewed by an inter-agency group, which 
then submitted its critiques (often strongly influenced by economists) on the record to the 
issuing agency. 

In 1981, President Reagan took a significant additional step in issuing Executive 
Order 12291. That Order formalized a process that called for the review of all Executive 
Branch agency rulemakings — both the notice/proposal and the final rule - under 
specified standards for approval. To conduct that review. President Reagan turned to 
OIRA, which had been established by Congress for other purposes under the Paperwork 
Reduction Act of 1980, 45 U.S.C. 3301. Unless OIRA approved the draft notice of 
proposed rulemaking and the draft final rule, the agency could not proceed. As Jim 
Miller, the OIRA Administrator under President Reagan, has said, “Under 12,291 0MB 
did have the power to say ‘no,’ to say ‘stop.’ And we did.” And he proudly described 
himself as OIRA Administrator as: “Tm mean as a junk-yard dog.” 
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Executive Order 12291 proved to be highly controversial, with its critics citing 
three principal concerns. First, the Executive Order was explicitly intended to bring 
about regulatory “relief,” as in rolling back regulations that the business community 
found costly or burdensome. Second, the Order relied on (and reflected unequivocal faith 
in) costlDenefit analysis, with an emphasis on the cost side of the equation. Third, the 
review process was, by design, not transparent; indeed, the mantra was “leave no 
fingerprints,” with the result that disfavored regulations were sent to 0MB and 
disappeared into a big black hole. Executive Order 12291 remained in effect throughout 
the Reagan/Bush years and into the Clinton Administration. 

Eight months into his first term, on September 30, 1 993, President Clinton signed 
Executive Order 12866, changing the charter for OIRA in significant ways. The preface 
reaffmned the importance of centralized review and oversight, but it also spoke of the 
primacy of the regulatory agencies to which Congress had delegated discretion. The new 
Order limited OIRA review to “significant regulations” - those with a likely substantial 
effect on the economy, the environment, or on public health or safety, or those raising 
novel policy issues - leaving to the agencies the responsibility for carrying out the 
principles of the Executive Order on the vast majority (roughly 85%) of their regulatory 
actions. 


Executive Order 1 2866 continued to require Executive Branch regulatory 
agencies to assess the consequences of their proposals and to quantify and monetize both 
the costs and the benefits to the extent feasible. At the same time, however, the Order 
explicitly recognized that some costs and some benefits cannot be quantified or 
monetized but are “nevertheless essential to consider.” (Section 1(a)) I believe it was 
Einstein who had a sign in his office at Princeton to the effect that “not everything that 
can be counted counts, and not everything that counts can be counted.” The process of 
review of agency proposals remained essentially the same as in the Reagan Order, but 
time limits were imposed on OIRA review, and Executive Order 12866 included several 
important provisions to promote transparency and accountability. 

Based on the experience of the first two decades of OIRA review, it would be 
reasonable to assume that Executive Orders do make a difference. The two documents 
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(President Reagan’s Executive Order 12291 and President Clinton’s Executive Order 
12866) are quite different from each other, and the tone of each clearly carried through to 
how centralized review was conducted by the Reagan/Bush Administrations on the one 
hand and the Clinton Administration on the other. They were decidedly different 
variations on the theme. 

President George W. Bush did not, at first, issue a new Executive Order; in fact, 
Executive Order 12866 remained in effect virtually unchanged for the first five years of 
his Presidency. (The only changes came two years into President Bush’s first term, and 
they were limited to transferring the roles assigned to the Vice President to the Chief of 
Staff or the 0MB Director.) Nonetheless, centralized review during the Bush 
Administration was not the same as during the Clinton years. GAO did a very thorough 
study (GAO-03-929), and numerous articles have been written, confinning that there was 
a dramatic change in the relationship between the regulatory agencies and OIRA with the 
change of Administrations. Whereas OIRA functioned more as a colleague or 
collaborator under the Clinton Administration, Bush’s OIRA Administrator characterized 
himself as a “gatekeeper.” And he was true to his word, returning an unprecedented 
number of proposals to the agencies for revisions before they could be issued. 

Perhaps more significantly, during the Bush Administration, 0MB and/or OIRA 
issued a series of guidelines, circulars, or bulletins that modified the regulatory process 
(and the relationship between the agencies and OIRA) in minor and major ways. On 
February 22, 2002, 0MB issued Infonnation Quality Act (IQA) Guidelines. (67 Fed. 

Reg . 8452). The IQA itself was three paragraphs attached to a more than 700-page 
Treasury and General Government Appropriations Act for Fiscal Year 2001, with no 
hearings, no floor debate and no committee reports. Its objective was “to ensure the 
quality, objectivity, utility and integrity of information disseminated to the public.” 

0MB’ s government-wide guidelines created a new construct: now, there would be 
“infonnation” and “influential information” and different (more stringent standards) 
would apply to the higher tiers. 0MB also required the agencies to issue their own 
guidelines (subject to 0MB approval); establish administrative mechanisms allowing 
people or entities to seek the correction of information they believe does not comply with 
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these guidelines; and report periodically to OMB on the number and nature of these 
complaints. The U.S. Chamber of Commerce thought this “would have a revolutionary 
impact on the regulatory process” - keeping the agencies from relying on data that 
industry thought was questionable. 

On August 29, 2003, OMB proposed Peer Review Standards for Regulatory 
Science, which attempted to establish uniform government-wide standards for peer 
review of scientific information used in the regulatory process. Peer review is generally 
considered the gold standard for scientists. Yet leading scientific organizations, joined by 
citizen advocacy groups and former government officials, argued that OIRA’s proposal 
was unduly prescriptive, unbalanced (in favor of industry), and introduced a new layer of 
OMB review of scientific or technical studies used in developing regulations. The 
reaction was so strong and so adverse that OMB substantially revised its draft Bulletin to 
make it appreciably less prescriptive and restrictive. 

On September 17, 2003, OIRA replaced a 1996 “best practices” (i.e,, 
informational) memorandum on how to do cost/benefit analysis with OMB Circular A-4. 
The Circular, almost 50-pages single spaced, was a detailed discussion of the dos and 
don’ts of virtually every aspect of the documentation that is needed to justify a regulatory 
proposal. While the term “guidance” was used, agencies that departed from the terms of 
the Circular did so at their peril (or more precisely, at the peril of their regulatory 
proposal). 

OIRA also proposed a Risk Assessment Bulletin (January 9, 2006) to govern risk 
assessments produced by the federal government. There were six standards specified for 
all risk assessments and a seventh standard, consisting of five parts, for risk assessments 
related to regulatory analysis (i.e., to be used in rulemaking). In addition, using the 
terminology from the IQA Guidance, OIRA laid out special standards for “Influential 
Risk Assessments” relating to reproducibility, comparisons with other results, 
presentation of numerical estimates, characterizing uncertainty, characterizing results, 
characterizing variability, characterizing human health effects, discussing scientific 
literature and addressing significant comments. Again the reaction from the agencies and 
the public was so negative that OMB decided to ask the National Academies of Scientists 
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(NAS) to comment on the proposed Bulletin. The NAS panel (on which I served) found 
the Bulletin “fundamentally flawed” and recommended that it be withdrawn. OIRA 
ultimately issued a revised, greatly toned-down memorandum on the subject. 

This was quite a record, and it had a real effect on the agencies, consolidating and 
strengthening authority in OIRA vis-a-vis the agencies. For present purposes, however, 
the significant thing is that these changes were made without any changes to the operative 
Executive Order. And when President Bush ultimately did amend Executive Order 
12866 with Executive Odder 13422, it was for other reasons and he still did not codify 
any of the changes discussed above. OMB memorandum, guidelines, circulars and 
bulletins do not have the same status as an Executive Order, but they are treated as if they 
did by the federal agencies. Stated another way, changes to the federal regulatory process 
are not solely dependent on changes to the applicable Executive Order, 

I raise this because there has been discussion over the last year about the status of 
President Obama’s executive order on the regulatory process and considerable 
speculation as to why it is taking so long and what it will ultimately include (or exclude). 
The origins of this trace back to shortly after President Obama’s inauguration, when he 
revoked the Bush Executive Orders modifying Executive Order 12866 - returning the 
Clinton Order to its original text. (Executive Order 13497) - and the same day, January 
30, 2009, issued a Memorandum directing OMB, in consultation with Executive Branch 
regulatory agencies, to produce “a set of recommendations for a new Executive Order on 
Federal regulatory review.” He listed eight areas of interest: the relationship between 
OIRA and the agencies; disclosure and transparency; public participation; the role of 
cost/benefit analysis; distributional, fairness and inter-generational considerations; undue 
delay in the review process; the role of behavioral sciences; and best tools for achieving 
public goals through the regulatory process. 

Thereafter, OMB solicited feedback from the public, posting a Notice in the 
Federal Register (74 Fed.Reg . 8819) and on the Internet. It received over 180 comments 
from regulated entities, public interest groups, academicians, and other interested 
individuals. It is now well over a year, and there is no new executive order. On the 
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other hand, as I noted earlier, there can be changes in the regulatory process and in the 
relationship between OIRA and the agencies without changes in the executive order. 

So it is worth looking not only at the words on a piece of paper (albeit the words 
of the President), but also at OIRA’s actions during the past year and a half Based on the 
material in the testimony for this hearing of President Obama’s OIRA Administrator, 

Cass Sunstein, as well as several of his speeches and memoranda, it appears that OIRA is 
doing very well on many of the subjects/issues listed by President Obama in his January 
30, 2009, Memorandum. Most significantly, there have been remarkably few stories of 
any tensions between the regulatory agencies and OIRA; the few that have appear to be 
based on genuine policy differences rather than disaffection with the process of 
centralized review. 

Notwithstanding the high marks 1 would give the current OIRA, there are a few 
areas where changes could be made to make a good program even better. First, as noted 
above, ORIA reviews the rulemakings of Executive Branch agencies. I now believe that 
centralized review should be extended to the independent regulatory commissions 
(IRCs). Several commenters who responded to OMB’s Notice regarding a new executive 
order addressed this issue, with comments both in support and in opposition. Some 
background here may be helpful. The rules proposed by IRCs - those multl-headed 
agencies, such as the SEC, FCC, FTC, FEC, etc., whose members do not serve at the 
pleasure of the President and can be removed only for cause -were not subject to review 
by OIRA under the Reagan Executive Order, nor under the Clinton Executive Order. In 
both cases, the legal advisors to the draftsmen concluded that the President had authority 
to review the rules of IRCs, and the decision not to do so was essentially for political 
reasons. 

With the benefit of hindsight, I would rethink that decision. The problems that 
plague our nation do not fit neatly into one agency. Consider the recent financial 
meltdown, which implicated multiple agencies, including both Executive Branch 
agencies (e g.. Treasury) and IRCs (e.g.. Federal Reserve, SEC); indeed, one of the 
measures included in the recent legislation was to combine two Executive Branch 
agencies and create a new one (the Consumer Financial Protection Agency) as a Bureau 
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within the Federal Reserve. While the way Executive Branch agencies and IRCs conduct 
rulemaking is for all practical purposes the same, the differences between Executive 
Branch agencies and IRCs in terms of their structure and their relationship to the 
President would suggest that the process of review need not - possibly, cannot — be the 
same. Congress confronted this very problem in the Paperwork Reduction Act, where it 
provided for OIRA review of Infonnation Collection Requests (i.e., government fonns) 
from all agencies, Executive Branch and IRCs. The elegant solution it adopted was to 
authorize OIRA to approve or disapprove paperwork from Executive Branch agencies 
directly (Sec. 3507(b) and(c)), but to allow IRCs to void any disapproval by majority 
vote, explaining the reasons therefor (presumably in a public meeting) (Sec. 3507 (f)). 

A variation on that approach could be used for regulatory review, whereby OIRA 
would provide its views in writing to the IRC, which would then be subject to a vote by 
the full Commission or Board (again, presumably in a public meeting) before final 
approval of the regulatory action. This is only one of several plausible ways to reconcile 
the competing interests involved. While some may see this as a power play for OIRA, I 
firmly believe that the end result would be better coordinated and coherent regulatory 
actions, and ultimately better decision making. In this regard, it is instructive to note that 
IRCs do not typically engage in the rigorous analysis that has come to be expected (and 
generally accepted) for Executive Branch agencies; indeed, in the 2010 0MB draft report 
to Congress (Appendix C), it appears that roughly half of the rules developed by the IRCs 
over a ten-year period have no information on either costs or benefits, and those that do 
have very little monetization of benefits or costs. Such analysis is critical, I believe, for 
developing and evaluating regulatory actions. 

Another topic for consideration relates to the orientation of OIRA, which 
traditionally has focused virtually all of its time and resources on the review of individual 
regulatory actions developed by the agencies - one at a time (except where two or three 
arrive in close proximity to one another). A few critics of OIRA have suggested that 
OIRA cease and desist from this function. I strongly disagree. I think such reviews are 
essential for all the reasons that proponents of centralized review traditionally assert - 
namely, it is the last step to ensure consistency with the President’s policies and 
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priorities; to coordinate regulatory policy within the Executive Branch (conducting the 
inter-agency review is one of the most important - and least acloiowl edged —aspects of 
centralized review); and to offer a dispassionate and analytical “second opinion” on an 
agency’s regulatory actions. 

At the same time, 1 think OIRA should do more than just one-by-one reviews. As 
noted above, the issues plaguing our country do not fit neatly in one agency; nor are they 
likely to be solved by one regulatory action. Whether it be clean air, worker safety, food 
purity, energy efficiency, or a host of other issues that are of concern, it is often essential 
to look beyond the specific proposal du jour and consider the broader picture - in effect, 
construct a framework for addressing the problem, allocating resources, and ensuring a 
coherent and comprehensive regulatory solution. 

The mechanism for embarking on and developing such an approach is already in 
place - Section 4 of Executive Oder 12866, “Planning Mechanism.” Under sub-section 
(c), “The Regulatory Plan,” both Executive Branch agencies and IRCs are to send to 
OIRA (for OIRA review and circulation to other affected agencies) a document that 
includes a statement of the agency’s regulatory objectives and priorities as well as a 
summary of “the most important significant regulatory actions that the agency expects to 
issue in proposed or final form in that fiscal year or thereafter.” These materials are 
published in the semi-annual Unified Regidalory Agenda, but the process itself has 
become more of a paper exercise than an analytical tool. This is not new; before, during 
and after my tenure at OIRA, the focus was on the transactions. But it does not have to 
be that way. Professor Peter Strauss and others have called for OIRA to put meat on the 
bones of this planning process. I encourage those who are interested in improving the 
federal regulatory process to join this effort. 

Another area where there is a divergence between the intent underlying the text of 
Executive Order 12866 and the practices that have developed over time relates to the 
provisions regarding meetings with outsiders (Section 6(b)(4)). Again, some history may 
be helpful. Under President Regan’s Executive Order 12291, there were no provisions 
for promoting openness, accessibility and accountability. Time and again, complaints 
were lodged with Members of Congress (and in the press) that the OIRA process was 
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totally opaque, and there was considerable suspicion that OIRA staff were meeting with 
outsiders (presumably representatives of industry) and then acting as conduits to 
accomplish at 0MB what could not be accomplished at the agencies. 

Executive Order 12866 sought to rectify the situation by spelling out the 
disclosure requirements that would govern OIRA review, including, among other things: 
that representatives from the issuing agency would be invited to any meeting that OIRA 
personnel had with persons outside the government; that information about such meetings 
would be publically disclosed; and that all written communications between OIRA and 
such persons would be forwarded to the issuing agency. Importantly, the very first 
provision of this section of the Executive Order specified: “Only the Administrator of 
OIRA (or a particular designee) shall receive oral communications initiated by persons 
not employed by the executive branch of the Federal Government regarding the substance 
of a regulatory action under OIRA review.” (Section 6(b)(4)(A)) 

The intent of this provision was straightforward - namely, except in unusual 
circumstances (such as recusal, etc.), the OIRA Administrator (a presidentially appointed, 
Senate confinned individual) would participate in these meetings. That was the practice 
during the Clinton Administration, and OIRA staff were virtually never authorized to 
meet with outsiders without the Administrator. This began to change when President 
George W. Bush’s OIRA Administrator was sworn in, and the practice of staff-only 
meetings has accelerated over time so that now it appears that the presence of the OIRA 
Administrator at such meetings is a rarity rather than the norm. I have heard that this has 
resulted in a significant diminution of requests for meetings from the public interest 
community. Gary Bass, Executive Director of 0MB Watch, appearing on the panel 
today, has more direct knowledge of this issue, and I understand he will be addressing it 
in his testimony. For my part, I recognize that the concerns that existed in 1993 may 
have been ameliorated or changed in nature, that the mechanism selected in 1 993 to 
address those concerns may have had unintended consequences that undercut its 
practicality or desirability; and that, in any event, the regulatory review process is not, 
and should not be, frozen in time. Nonetheless, I hope that OIRA leadership will 
reexamine current practices with all these considerations in mind. 
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There is one other area of OIRA activities that I would like to mention — 
e-Rulemaking. The Obama Administration (and OIRA in particular) has devoted 
considerable energy to its Open Government Initiative and has talked about the use of 
data for decision-making, the value of public participation, and the potential for 
harnessing technology to produce a more efficient and effective government; the single, 
most obvious manifestation of the congruence of these objectives in the federal 
regulatory process is e-Rulemaking. I will admit to a certain bias here, because I was 
honored to chair a blue-ribbon Committee on the Status and Future of Federal e- 
Rulemaking, convened under the auspices of the American Bar Association. We 
produced a series of recommendations (for both the Administration and the Congress) 
which were endorsed by a wide range of organizations. 

1 believe that OIRA should be taking the lead in implementing some/most of these 
recommendations. While it has taken some steps, those who worked on the Committee’s 
report are, frankly, disappointed that OIRA has not been as aggressive as we think it 
should be. This may be a topic for another (different) hearing, for e-Rulemaking has the 
potential not only to transform the rulemaking process but also to enable Congress to 
more effectively carry out its oversight responsibilities. 

This Subcommittee has been ever vigilant in promoting the integrity and 
legitimacy of the federal regulatory process. I thank you for that effort and for your kind 
attention to my statement. I look forward to answering any questions you may have. 
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Mr. Cohen. Thank you, Ms. Katzen. 

And our next witness will be Dr. Bass, and Dr. Gary Bass is the 
founder and executive director of 0MB Watch, a nonprofit research 
and advocacy organization that promotes greater government ac- 
countability and transparency and increased citizen participation 
in public policy decisions. Prior to founding 0MB Watch — not to be 
confused with Timex — Dr. Bass was president of Human Services 
Information Center, where he wrote two books and numerous arti- 
cles on human service issues. 

He also serves as director of liaison for the International Year of 
Disabled Persons, worked as a consultant on several projects in 
special education and the mental health of children and youth, and 
served as a special assistant to Wilbur Cohen, then chair of Michi- 
gan’s Governor’s Task Force on the Investigation and Prevention of 
Abuse at Residential Institutions. 

Thank you. Dr. Bass. 

TESTIMONY OF GARY D. BASS, Ph.D., 

EXECUTIVE DIRECTOR, OMB WATCH 

Mr. Bass. Thank you, Mr. Chairman and other Members. 

Much of the conversation today has focused on one type of stake- 
holder, which is the business community. I would like to talk about 
it from the perspective of people who benefit from the regulations 
and give a little bit of a backdrop. 

We have gone through nearly almost a decade — 8 years — of real- 
ly a weakening of our regulatory apparatus within government. 
People who came in to oversee the regulatory agencies had often 
come from agencies — from companies — and now were regulating 
those same industries or companies creating sort of a foxes in the 
henhouse kind of model. 

Those regulations that did make it out were weaker and bene- 
fited mostly the regulated industries. Those regulations that were 
in place, the enforcement was greatly reduced and made minimal. 
It was almost a wink and a nod. 

When the Obama administration took over they had to largely 
address this kind of weakening of the regulatory agencies. They 
have put in place excellent people — ^very qualified, very skilled. 
They have begun building the regulatory apparatus, and they have 
begun thinking about how to strengthen enforcement. 

I raise this because it is in this context of a weakening regu- 
latory environment that the country and the people in this country 
have faced situations where workers and the public have died, 
where people have been displaced in terms of their economic and 
livelihood — general social livelihood — and I am referring to a whole 
series of major crises that have been occurring, whether it is the 
collapse of mines with the Massey Energy situation in West Vir- 
ginia, whether it is the problem of Toyota recalls, whether it is the 
issue of the disaster of the BP Deepwater Horizon. Or you could 
look around to daily newspapers and see both food and consumer 
products daily having many problems. 

It is in this context that we now see, if you will, a further agenda 
from the business community to deregulate — and, I should say, in 
the context of jobs, as we have been talking about today. It is rath- 
er surprising that the business roundtable put out, if I will, a hit 
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list of more than 200 rules in the last 2 weeks that should be de- 
regulated covering virtually every aspect of our lives, whether it is 
environment, whether it is worker protections, whether it be finan- 
cial reform — all of these were in the list. U.S. Chamber of Com- 
merce followed that and made the threat of moving jobs offshore 
if the Administration did not deregulate. 

On top of that, minority leader John Boehner came out and en- 
dorsed a 1-year moratorium on most new regulations. All of this is 
in the context where people’s lives are at stake. 

What we need is just the reverse. We need a strong Congress 
and we need a strong Administration to put in place the rule- 
making apparatus that will protect the public. 

On top of it, this discussion about harm to jobs and job creation, 
I would like to see some data on that. We also have data that show 
otherwise. 

There is not a rule that has been in place in the past years 
where the business community didn’t scream bloody murder that 
it would hurt, and in the end there has been adaptive technologies 
and adaptive ways to live with those rules and make the economy 
go. I am just thinking of the Clinton years, for example, where the 
business community complained bitterly that the Clinton adminis- 
tration was the regulatory presidency and yet the economy just 
rolled along swimmingly. 

Okay, so in that context, moving back to OIRA, I have four sug- 
gestions. One is that what we need to do is — I would disagree with 
Ms. Katzen around the centralized review. Notwithstanding that, 
I do agree 100 percent with her comment about the transactional 
reviews. 

We need the OIRA administrator to focus on these big-picture 
problems; we need to connect the dots. We need to get this regu- 
latory machine working in a way that is respectful of business and 
respectful of the beneficiaries of the regulations. By focusing on 
transactional reviews we will never get to that point of seriously 
looking at the regulatory problems in this country. 

The second thing I would recommend is, to the extent that these 
transactional reviews are occurring the administrator needs to be 
involved in meetings with public stakeholders. The history on this 
was to ensure that the civil service staff that work at OIRA are not 
the ones meeting with the public because of all the politics that are 
involved in that. 

Over the years, particularly starting in the Bush administration, 
that has shifted so that the administrator has not been meeting 
but the staff have been meeting. We need to shift that direction. 
What has happened today is many in the public interest commu- 
nity no longer even request meetings. 

The third point I would make — Administrator Sunstein talked a 
great deal about transparency, and he should be congratulated as 
well as the Administration should be congratulated for all they 
have done. I would encourage more. 

An example would be, to the extent that the kind of dialogue 
that was discussed between OIRA and the agencies occurs even be- 
fore formal review happens the agencies should be disclosing that 
kind of communication. The dashboard that he was describing — 
that Administrator Sunstein was describing — should have bench- 
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marks so the public can know how to assess whether or not the Ad- 
ministration is moving in the right direction. 

My final point is, congratulations to you, Congress, and to you, 
Mr. Chairman, for hosting this hearing today. I think much more 
needs to be done. The issues I have described, which are cata- 
strophic — the public demands and wants protections and needs 
Congress to step in to think through the right way to make that 
happen, albeit with the balance of business interests and the public 
interest. 

So I thank you for hearing me out today. 

[The prepared statement of Mr. Bass follows:] 
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Thank you for the opportunity to testify before you today, I am Gary Bass, Executive Director of 
0MB Watch 0MB Watch is a nonprofit nonpartisan research and advocacy organization 
promoting an open, accountable government responsive to public needs. Founded in1983 to 
remove the veil of secrecy from the White House Office of Management and Budget (OMB), 
0MB Watch has since then expanded its focus beyond monitonng OMB itself We currently 
address four issue areas; right to know and access to government information, advocacy rights 
of nonprofits, effective budget and tax policies; and the use of regulatory policy to protect the 
public OMB Watch does not receive any government funding 

OMB Watch has monitored OMB's Office of Information and Regulatory Affairs (OIRA). 
rulemaking agencies, and their interactions for more than 25 years Our efforts to advocate for 
changes to the regulatory process are colored by our impressions of the balance of power 
among the agencies, OIRA. the regulated community, and the public, and our belief that 
government can and should play a positive role in protecting public health, safety, and the 
environment 

The majority of my testimony focuses on assessing the Obama administration's record on 
regulatory issues to date I address how President Obama and OIRA have sought to make 
much needed improvements to a badly broken regulatory process and provide a status update 
on reform efforts. I also discuss regulatory policy at the agency level, including challenges 
agencies face and the progress they have made in the rulemaking arena, with an emphasis on 
OIRA's role in their day-to-day activities 
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I. Developing Recommendations to Fix a Broken Regulatory Process 

OIRA was created by the Paperwork Reduction Act (PRA) of 1980^ to serve as the 
clearinghouse for federal information collection requirements and address other information 
resources management issues. OIRA reviews and approves any agency attempt to collect 
information from ten or more people. Since then, OIRA’s responsibilities have expanded. 

Building on the centralized review frameworks of previous presidents, President Ronald Reagan 
was the first to require rulemaking agencies to submit all regulations to OIRA for review and 
approval, a power Congress did not give OIRA in the PRA 

The current regulatory review framework was established in 1993 when President Bill Clinton 
signed Exeoutive Order 12,866.^ E.O, 12,866 requires agencies to submit to OIRA drafts of 
proposed and final significant rules. By focusing only on significant rules, OIRA was able to 
dramatically cut its workload while maintaining its ability to oversee the most important of 
agencies' regulations. 

President George W. Bush’s administration continued to operate under E.O. 12,866; but under 
President Bush, OIRA took a more aggressive posture with respect to both the regulatory 
process at large and the individual, rule-by-rule review of agency draft proposed and final rules. 
Led by administrator John Graham, OIRA invented new ways to tighten its hold on agency 
regulation. Graham imposed rigorous guidelines for cost-benefit analyses and peer reviews, for 
example. Under Graham. OIRA also began commenting on agency drafts earlier in their 
development, before the agency had officially submitted them for review. These changes added 
a new level of political control over both regulatory information and the development of 
individual rules. They also biased the system toward the administration’s policies and priorities, 
which in turn tilted the regulatory playing field in favor of the regulated interests. 

In January 2007, President Bush amended E.O. 12,866 when he signed Executive Order 
13,422.^ The changes made by E.O. 13,422 were controversial: agencies’ regulatory policy 
officers, who many feared could be easily influenced by OIRA, were imbued with the authority to 
quash new rulemakings through their unilateral power to initiate or kill regulations, a power that 
had formerly rested with appointed agency heads; and for the first time agency guidance 
documents (voluntary, often interpretive statements of an agency’s stance on a particular issue) 
were systematically swept into OIRA’s centralized review. '* 

Over time, other stipulations have been placed on rulemaking activities, some through law, 
some through administrative edicts. As a result, agencies must assess regulations' potential 
impacts on numerous different sectors and interests. Agencies are often required to perform 
analyses for impacts on small businesses, federalism, the energy supply, and environmental 
justice, just to name a few. This unwieldy development has created a process with competing, 
sometimes contradictory values and, just as importantly, one that takes far too long to navigate. 


' 44 U.S.C. § 3501 etseq. Available at: http://ombwatch.org/lile 5 /reg 5 /library/pra.pdf. 

^ William J. Clinton, “Executive Order 12866 of September 30, 1993, Regulatory Planning and Review," 
The White House, Sept. 30, 1993. Available at: http://www.reginfo.gov/publio'jsp/Utilities/EO_12866.pdf. 

^ George Bush, “Executive Order 13422 of January 18, 2007, Further Amendment to Executive Order 
12866 on Regulatory Planning and Review,” The White House, Jan. 18, 2007. Available at: 
http://edocket.access.gpo.gov/2007/pdf/07-293.pdf. 

^ For more information, see “A Failure to Govern: Bush’s Attack on the Regulatory Process,” OMB Watch, 
March 2007. Available at: http://ombwatch.org/node/3228. 
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From 2007 to 2008, anticipating the change in administration, 0MB Watch convened a group of 
regulatory process experts to consider the administrative state and develop ideas for reform. 

The group’s discussions and recommendations were informed not only by recent experiences 
with the Bush administration, but by the long-brewing troubles many observers had grown 
frustrated with: the complexity of the process, the length of the typical rulemaking, access by 
special interests, the difficulty the public faces in engaging in the process, and the integrity and 
quality of regulatory decisionmaking. 

The group of 17 experts produced a final report. Advancing the Public Interest through 
Regulatory Reform.^ The authors, of which I am one, presented this report to the Obama 
transition team and then the new administration. The report contains specific recommendations 
for five major issues: improving the quality of regulations, integrity and accountability, 
implementation and enforcement, transparency, and public participation. Additionally, the report 
recommended action that both the incoming administration and the 111'^ Congress could take 
within their first 100 days. A copy of the report is available at http:/.tombwatch.ora/node/4196 . 

0MB Watch’s assessment of the Obama administration and, in particular, OIRA, has largely 
been conducted in light of the Advancing the Public Interest report and its recommendations. My 
testimony will at times reflect the stances and recommendations of the report. 

II. Reforming the Regulatory Process 

The Obama administration waded into regulatory issues on its first day in office. On Jan. 20, 
2009, White House Chief of Staff Rahm Emanuel issued a memo setting the Obama 
administration’s strategy for reviewing regulations left over from the Bush administration. 
Emanuel targeted two categories of regulations: those still in the pipeline, which were to be 
halted until Obama administration appointees were in place, and those final but not yet in effect. 
The memo instructed agencies to “consider extending for 60 days the effective date” of those 
rules that were finalized but were not in effect as of Jan. 20.® 

However, the Emanuel memo does not cover the majority of the so-called midnight regulations 
the Bush administration had completed in its final months in office. These regulations had drawn 
criticism from every corner of the public interest community. The midnight regulations had 
targeted environmental protections, workers’ rights, and women’s freedom to discuss 
contraception and abortion with their health care providers, among other issues. 

All recent presidents have tried to enact regulations in the last days of their administrations, and 
newly elected presidents have issued memos reviewing those last minute regulations from the 
previous administration. Unfortunately, the Bush administration had shrewdly plotted their 
rulemakings to allow sufficient time for the rules to take effect, handcuffing the incoming 
administration from quickly undoing them. As a result, the only options that remained were 
congressional disapproval or rule-by-rule review, revision, and, if appropriate, rescission, by the 
Obama administration. 


® Gary D. Bass, Michael Byrd, Caroline Smith DeWaal, et at, “Advancing the Public Interest through 
Regulatory Reform: Recommendations for President-Elect Obama and the 1 1 1th Congress,” 0MB 
Watch, November 2008. Available at http://www.ombwatch.org/files/regulatoryreformrecs.pdf. 

® Rahm Emanuel, “Memorandum for the Heads of Executive Departments and Agencies: Regulatory 
Review," The White House, Jan. 20, 2009. Available at: 
http://www.ombwatch.org/files/regs/midnightregfneezememo.pdf. 
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President Obama continued to attempt to right the regulatory ship on Jan. 30 when he revoked 
E.O. 13,422.' Revocation of E.O. 13,422 was an easy and welcome step which 0MB Watch 
fully supported and which was recommended in the Advancing the Public interest report. The 
president's action fully reinstated the Clinton executive order, E.O. 12,866. 

However, 0MB Director Peter Orszag maintained the requirement that OIRA was to continue to 
review agency guidance documents. On March 4, 2009, Orszag issued a memo that states, 
“[S]ignificant policy and guidance documents [...] remain subject to OIRA’s review.”® 

President Obama’s most significant foray into regulatory reform also came on Jan. 30 when he 
called for a reconsideration of E.O. 12,866. In a memo. President Obama directed the 0MB 
Director to produce within 100 days recommendations for a new executive order covering the 
regulatory review process.® President Obama identified eight issues he wanted addressed in the 
recommendations: 

• The proper relationship for OIRA and rulemaking agencies; 

• Disclosure and transparency; 

• Participation; 

• The role of cost-benefit analysis; 

• The role of distributional considerations and fairness and the need to consider future 
generations; 

• Methods for avoiding unnecessary delay; 

• The role of behavioral sciences; and 

• Methods for achieving public goals. 

On Feb. 26, 2009, OIRA took the remarkable step of requesting public comment on the 
development of the recommendations for a new regulatory review order.'” More than 160 
organizations and individuals submitted comments. President Obama’s willingness to tackle the 
revision of the regulatory review process and the issues he focused on were exactly the right 
approaches. Just as important was OIRA’s call for public comments on ways to reform the 
process, a highly unusual step and one that had never been done when it comes to the 
regulatory review process. It proved to be a healthy exercise in democracy with thoughtful, but 
differing, perspectives presented. 

Despite early indications that President Obama would make regulatory reform a high priority, 
progress on both major and minor regulatory process initiatives has slowed or not been started. 

A. The New Regulatory Review Executive Order 


' Barack Obama, “Executive Order 13497 of January 30, 2009, Revocation of Certain Executive Orders 
Concerning Regulatory Planning and Review," The White House, Jan, 30, 2009. Available at: 
http://edocket.aocess.gpo.gov/2009/pdf/E9-2486.pdf. 

® Peter R. Orszag, “Memorandum for the Heads and Acting Heads of Executive Departments and 
Agencies: Guidance for Regulatory Review," Office of Management and Budget, Executive Office of the 
President, March 4, 2009, M-09-13. Available at: 
http://www.whitehouse.gov/omb/assets/memoranda_fy2009/m09-13.pdf. 

” Barack Obama, “Memorandum of January 30, 2009, Regulatory Review, Memorandum for the Heads of 
Executive Departments and Agencies” The WhSe House, Jan. 30, 2009. Available at: 
http://www.reginfo.gov/public/jsp/EO/fedRegReview/POTUS_Memo_on_Regulatory_Review.pdf. 

Kevin F. Neyland, “Federal Regulatory Review.” Office of Management and Budget, Feb. 26, 2009. 74 
FR 8819. Available at: 

http://www.reginfo.gov/public/jsp/EO/fedRegReview/OMB_FR_Notice_on_Regulatory_Review.pdf. 
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President Obama’s new regulatory review order has yet to come to fruition. Presumably, 0MB 
has developed a set of recommendations as instructed under the Jan. 30, 2009, memo, but 
these recommendations have not been released to the public. OMB has not publicly spoken of 
any progress on the recommendations or the order. For example, there has been no summary 
of the comments it has received. The Obama administration continues to operate under E.O. 
12 , 866 .'’' 

OMB Watch had hoped that President Obama’s order would mark the beginning of a new era 
for the regulatory process. OIRA has for too long been a lightning rod for criticism and 
controversy and needs to be reoriented. We have long believed that OIRA ought to end rule-by- 
rule, transactional review of regulations. Instead, OIRA should play a coordinating role in 
helping agencies with their regulatory work, including sharing comments from other agencies 
and raising questions for agencies to consider. But the OIRA yes/no authority on each rule 
should end. 

Even for those who do believe OIRA should continue transactional review, there should be no 
doubt that OIRA has become too transactional. The office spends too much time and energy 
wading deep into the technical and scientific waters of agency drafts. Instead, OIRA should 
provide vision on major regulatory issues and guidance for agencies looking to improve their 
rulemaking practices. OIRA could also highlight unregulated risks that agencies may wish to 
prioritize. 

While transforming the regulatory process is a daunting challenge, its implications for public 
health and welfare and economic stability make it a challenge worth addressing. In the 
Advancing the Public Interest report, we advocated for several significant changes, many of 
which could be reflected In a new executive order. 

The current process is burdened with too many analytical requirements. Some of these 
requirements are statutorily imposed, but many others are a result of administrative directives. 
According to the recommendations. President Obama "should start by considering the removal 
of all such requirements from the process and then the addition of requirements deemed 
essential to efficient, effective, and timely rulemaking.” 

The balance of power between rulemaking agencies and OIRA has, over time, increasingly 
tilted in OIRA’s favor. Particularly during the Bush administration, it appeared at times that OIRA 
authority superseded agency expertise and statutory intention. President Obama should work to 
restore agency primacy in part by ending the transactional, rule-by-rule review OIRA currently 
engages in. Agencies have the technical and scientific expertise to develop the complex rules 
Congress mandates, OIRA does not. 


" Similarly, an effort to craft scientific Integrity principles for federal agencies has also fallen by the 
wayside. President Obama directed the White House Office of Science and Technology Policy to present 
him with recommendations by July 2009. The White House has yet to release any recommendations or 
principles. See Barack Obama “Memorandum for the Heads of Executive Departments and Agencies: 
Scientific Integrity," The White House, March 9, 2009. Available at: 

http://www.whitehouse.gov/the_press_office/Memorandum-for-the-Heads-of-Executive-Departments-and- 

Agencies-3-9-09/. 
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The recommendations from the regulatory experts also call for changes in the way the 
administration applies cost-benefit analysis. Critics, including 0MB Watch, have long fought 
against cost-benefit analysis because it is inherently unable to properly value some of the most 
critical benefits of regulation, such as environmental preservation, injuries and illnesses 
avoided, and even lives saved, and because it has often been used as a tool of anti-regulatory 
special interests to smear agency proposals. A critical factor for 0MB Watch is that cost-benefit 
analysis has increasingly become one of the most important considerations in determining 
whether to regulate, instead of just one tool to consider. Nonetheless, cost-benefit analysis can 
be appropriate if proper limits are placed on its use. For example, cost-benefit analysis should 
not be used as a determinative tool, it should be one of many sources of information, and it 
should include qualitative assessments of costs and benefits, not just monetized costs and 
benefits. 

Current OIRA Administrator Cass Sunstein is a long-time proponent of the use of cost-benefit 
analysis in regulatory decisionmaking, but he has advocated for reforming the way it is applied. 
In public remarks, Sunstein has asserted that the Obama administration does indeed view cost- 
benefit analysis differently than its predecessors. Sunstein has emphasized the application of 
“humanized” cost-benefit analysis that places a premium on distributional considerations and 
impacts on future generations, in addition to more traditional factors. He has also emphasized 
the relationship between cost-benefit analysis and transparency, calling cost-benefit analysis 
“part and parcel of open government.”'^ 

In a speech earlier this year at American University’s Washington College of Law, Sunstein 
indicated agencies are beginning to implement his ideas for humanizing cost-benefit analysis. 
He described the Transportation Department Passenger Protection Rules that addressed 
trapping passengers on planes while waiting to take off. According to Sunstein: “there's an 
effort to be disciplined about everything we're gaining from that regulation, before we go forward 
with it, and its out there for the public to see.” In the airplane rule: 

“The basic idea is if you're flying domestically, and you can't be kept on the 
tarmac for more than three hours, and you get food and water and medical 
care if you need it within two hours. That rule is accompanied by an 
extremely disciplined analysis of its costand benefits. If we're imposing 
financial burdens on airlines, we want to catalog them as best we can, and 
make sure the benefits justify the action.” 

While few would dispute Sunstein’s logic, it does raise a question about how agencies - or the 
public - know about changes from the Bush-era methods for doing cost-benefit analysis. If this 
“humanizing" approach is being implemented now, clarity about what the methods entail is 
needed. 

Yet OIRA has not publicly issued to agencies any guidance detailing Sunstein's views on cost- 
benefit analysis or expectations for changes in the analyses agencies submit to OIRA for 
review. There have been no publicly available policies instructing agencies to consider equity 
factors or transparency although it appears OIRA has begun to assert these values in individual 


Cass Sunstein discussed cost-benefit analysis at American University's Washington College of Law on 
Feb. 16, 2010. An audio recording of his remarks is available at 
http ://www.federalnewsradio. CO m/?nid=35&sid=1 890426. 

Cass Sunstein discussed open government at the Brookings Institution on March 10, 2010. A transcript 
of his remarks is available at http://www.brookings.edu/events/2010/0310_open_government.aspx. 
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rulemakings. Agencies are still operating under the cost-benefit guidelines in 0MB Circular A-4 
written by John Graham. 

B. Transparency and Public Participation 

In addition to reforms that affect the speed and quality of regulatory decisionmaking, the 
Advancing the Pubiic Interest report also calls for transparency and participation reforms. 0MB 
Watch expected to see any number of transparency and participation initiatives early in 
President Obama’s tenure, given his strong statements on those topics during the campaign 
and his first few weeks in office. Indeed, we have seen numerous efforts, including a FOIA 
policy that favors disclosure and an Open Government Initiative that is a long term effort to 
address transparency, participation, and collaboration in the agencies. Although OIRA has a 
leadership role in this openness agenda, its own actions often lag behind other agencies. 

1. E-Rulemakino 

On the participation front, the Obama administration has made only scant progress in reforming 
e-rulemaking - the term used to describe websites and systems that allow agencies to manage 
rulemaking dockets, allow users to access those dockets, and provide tools for the public to 
submit comments to agencies. The American Bar Association (ABA) has submitted to the 
administration a report calling for an overhaul of the current e-rulemaking system, both the 
“backend,” the Federal Docket Management System (FDMS), and the online public portal, 
Regulations.gov. The report represents the consensus opinion and recommendations of a 
diverse group of e-rulemaking experts and advocates (chaired by former OIRA Administrator 
Sally Katzen and including myself). The report calls for dedicated funding for e-rulemaking, a 
distributed systems approach, and an improved public interface, among other 
recommendations.'’' To date, minor changes have been made to the functionality of 
Regulations.gov, some consistent with the reports recommendations, but significant change 
has yet to occur. 

Funding for e-rulemaking efforts is a particular problem. E-rulemaking is currently funded 
through the equivalent of a pay-per-use system. The U.S. Environmental Protection Agency 
(EPA), which manages the system, asks agencies to contribute to e-rulemaking from their 
existing budgets. The fees go up the more an agency uses the services (e.g., more regulations 
and more public comments). Obviously, this can serve as an unintended disincentive for 
agency rulemaking or for encouraging public comments - thereby undermining a core tenet of 
our democratic framework. Additionally, the lack of a dedicated funding source discourages 
system improvements and innovation. The ABA report calls for the establishment of a line item 
appropriations for e-rulemaking. Yet, to my knowledge, the administration has not moved in that 
direction. 

Although EPA manages FDMS and the Regulations.gov interface, OIRA, as the coordinator of 
regulatory policy for the federal government, must lead the way. Without White Flouse support, 
a new direction for e-rulemaking is unlikely, particularly on the issue of funding. 

OIRA has taken one discrete but significant step to improve e-rulemaking practices. On May 28, 
Sunstein issued a memo that urges federal agencies to make their paper-based and electronic 


Committee on the Status and Future of Federal e-Rulemaking, "Achieving the Potential: The Future of 
Federal E-Rulemaking,” American Bar Association, November 2008. Available at: 
http://ceri.law.cornell.edu/documents/repod-web-version.pdf. 
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rulemaking dockets consistent with each other.'^ To date, many agencies have had more 
complete paper dockets available to the public in agency reading rooms physically located at 
the agencies. The memo also says agencies should make their dockets more complete by 
including additional, supporting materials, not just copies of proposed and final rules, and should 
do so in “a timely manner.” 

But in the absence of a broader directive from the White House, agencies wishing to reform 
their own e-rulemaking practices have been left to chart their own courses. For example, the 
Department of Transportation (DOT) is piloting Regulation Room, an interactive website 
designed to inform and engage users on high-profile DOT rulemakings. Even ERA, the host or 
Regulations.gov, has launched its own agency-specific interface, called the Rulemaking 
Gateway, Efforts like these are innovative and hold the potential to generate more robust 
participation. However, it remains unclear whether or how they fit into a larger, government-wide 
e-rulemaking agenda.^® 

2. 01 RA Transparency 

It is uncertain how OIRA fits in to one of the White House’s major transparency initiatives, the 
Open Government Directive (OGD), which OMB Director Peter Orszag issued Dec. 8, 2009.” 
OIRA has a leadership role in implementing the directive throughout the government, but as part 
of OMB, OIRA also is required as an agency to comply with the requirements. The OGD 
requires federal agencies to maintain open government webpages and open government plans. 
OMB’s open government plan has not yielded significant gains as it relates to regulatory issues. 
The OGD requires agencies to release new, high-value data sets, but the data released on 
behalf of OIRA was already available and downloadable on a separate government website. 

OIRA should take advantage of the opportunities presented by the OGD and create a new era 
in transparency. For example, neither OIRA nor agencies typically make available the 
communications or edits that occur during the review of a draft proposed or final regulation. 
Unless an agency chooses to disclose its dealings with OIRA in the online rulemaking docket, it 
is nearly impossible for the public to determine what impact OIRA, or other agencies 
participating in the interagency review, have had on the rule. We urge the administration to 
consider implementing the many transparency recommendations it has received. 

OIRA has continued the Bush administration's practice of posting on the White House website a 
list of individuals with whom OIRA and rulemaking agencies have met while agencies’ rules are 
under review. However, little information is provided about the substance of the meeting. This is 
another area ripe for increased disclosure. 

Notwithstanding these criticisms, OIRA has taken a small but helpful step to improve public 
access and understanding of its activities. In February 2010, OIRA launched a regulatory review 


Cass R. Sunstein, “Memorandum for the President’s Management Council: Increasing Openness in the 
Rulemaking Process - Improving Electronic Dockets,” Office of Management and Budget, Executive 
Office of the President, May 28, 2010. http:/Aivww.whitehouse.gov/omb/assets/inforeg/edocket_final_5-28- 
2010.pdf 

“ For more information, see "At Agencies, Open Government and E-Rulemaking Go Hand in Hand,” 

OMB Watch, April 20, 2010. Available at: http://ombwatch.otg/node/10935. 

'' Peter R. Orszag, "Memorandum for the Heads of Executive Departments and Agencies: Open 
Government Directive,” Office of Management and Budget, Executive Office of the President, Dec. 8, 
2009, M-10-06. Available at: http://www.ombwatch.org/files/m10-06.pdf. 
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“dashboard” on Reglnfo.gov, the site that displays information on current and past OIRA 
reviews. 0MB Director Orszag billed the site as a tool that “democratizes the data.”'® The 
increased use of graphics and sort functions has expanded usability of the site, but no new data 
has been added. While these changes are helpful, they are not enough. 

We are also unclear what makes the redesigned Reglnfo.gov a “dashboard.” In other areas, 
such as the IT dashboard (http://it.usaspending.gov/) dashboards include some measures or 
metrics of government’s performance. Although we recognize that there is no standard definition 
for a dashboard, Reglnfo.gov does not include performance information about OIRA’s actions. 
This is not to say that the new graphics that are provided are not helpful - they are. They would 
be far more useful if they told the public whether OIRA was meeting its own standards for 
performance. 

We acknowledge that this is an important step towards greater transparency. We also 
appreciate OIRA’s willingness to listen to and respond to criticism. Yet we also would suggest 
this is but a small step. OIRA should also consider integrating regulatory information that 
currently resides on several different sites. OIRA could easily incorporate information on 
meetings held during review periods, mentioned above, and may consider linking the 
Reglnfo.gov site with Regulations.gov so that Reglnfo.gov visitors could more easily access 
rulemaking dockets and means of participation. 

OIRA has acknowledged the integration issue. On April 7, Sunstein issued a memo asking 
agencies to more consistently use Regulatory Identifier Numbers, or RINs, to tag rulemaking 
documents.'® The instruction may help agencies to better organize documents within their 
dockets and integrate documents across websites. The previously mentioned May 28 memo on 
rulemaking dockets furthers this goal by instructing the agencies that manage Reglnfo.gov and 
Regulations.gov to consider integrating information between the two sites. 

More generally, the OGD had required OIRA to review, by April 7, existing 0MB policies "to 
identify impediments to open government.” As of July 22, 2010, OIRA has issued at least six 
memos under this instruction, including the April 7 RIN memo and May 28 dockets memo 
previously mentioned, three memos related to the Paperwork Reduction Act, and a memo on 
disclosure and simplification in regulations, discussed later in my testimony.™ 

3. OIRA Review Meetings 

OIRA has long engaged in the practice of meeting with outside stakeholders to discuss rules 
under review. OIRA has discretion over with whom it meets and when. Under E.O. 12,866, 

OIRA is required to invite a representative of the rulemaking agency to attend the meetings, 
though the agency is not obligated to accept. OIRA is to disclose all written communications 
exchanged during the meetings as well as a description of relevant information about oral 
communications. “Only the Administrator of OIRA (or a particular designee) shall receive oral 


'® Peter R. Orszag, “OIRA Dashboard Goes Live,” Office of Management and Budget, Feb. 16, 2010. 
Available at: http://www.whitehouse.gov/omb/blog/10/02/16/OIRA-Dashboard-Goes-Live/. 

'® Cass R. Sunstein, "Memorandum for the President’s Management Council: Increasing Openness in the 
Rulemaking Process - Use of the Regulation Identifier Number (RIN)," Office of Management and 
Budget, Executive Office of the President, April 7, 2010. 

http://www.whitehouse.gOv/omb/assets/inforeg/lncreasingOpenness_04072010.pdf. 

™ For more information, see the White House Office of Information and Regulatory Affairs website at 
http://www.whitehouse.gov/omb/inforeg_default/. 
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communications,” the order states. This last policy was first put forward in an agreement 
between Sen. Carl Levin and then-OIRA Administrator Wendy Gramm. Levin pushed for the 
policy to address criticism that career staff were involved in actions that should have involved 
political appointees. 

Accelerating a pattern started during the Bush administration, the Obama White House has 
liberalized the requirement that the administrator be present for all meetings. John Graham and 
Susan Dudley, OIRA administrators under President Bush, did not personally attend many of 
the meetings held during their tenures, preferring to send a designee. Sunstein has gone even 
further: I am unaware of any meeting Administrator Sunstein has personally attended regarding 
a rule under review. 

While the “or a particular designee” parenthetical grants a certain amount of latitude, forgoing 
most or all review meetings runs counter to the spirit behind the order's requirement. The 
ultimate authority for communicating with stakeholders should not lie with the career staff, it 
should lie with OIRA's sole Senate-confirmed appointee, the administrator. The administrator’s 
presence at the review meetings ensures a level of accountability otherwise absent. 

C. Paperwork Reduction Act 

On Oct. 27, 2009, OIRA published a notice in the Federal Register asking for public comment 
on ways it could improve implementation of the Paperwork Reduction Act. the law that gives 
OIRA the authority to review agency information collection requests, as well as the responsibility 
for managing federal information policy more broadly, including information dissemination, 
information resource management, and statistical policies.^’ 

OIRA’s notice focuses almost solely on information collection request review and management 
with a decided emphasis on ways to reduce burdens imposed on the public, particularly small 
businesses. In comments, OMB Watch urged OIRA to expand its view and use its authority 
under the PRA to make more data and information available to the public, and to make it 
available in the most usable form. The PRA was written long before the development of the 
Internet and modern computer technologies, and its implementation, and the law itself, must be 
brought into the 21“* century.^^ We urge Congress to consider a substantial revision of the PRA, 
refocusing it to be about managing information resources. 

The information collection request review process carries significant implications for issues 
affecting the public in many ways. For example, the U.S. Election Assistance Commission 
(EAC), which oversees election administration and conducts audits on the use of funds 
distributed under the Help America Vote Act, among other activities, cannot easily conduct 
surveys to identify potential problems immediately after elections because it must first receive 
clearance from OIRA for its information collection activities. If the EAC wants election 
information from different states, it may need to have a different survey for each state, adding to 
the clearance hurdles. 


Cass R. Sunstein, “Improving Implementation of the Paperwork Reduction Act,” Office of Information 
and Regulatory Affairs, Office of Management and Budget, Oct. 27, 2009. 74 FR 55269. Available at: 
http://edocket.access.gpo.gov/2009/pdf/E9-25757.pdf. 

"OMB Watch Comments on Improving Implementation of the Paperwork Reduction Act,” OMB Watch, 
Dec. 26, 2009. Available at: http://ombwatch.org/files/regs/PDFs/pracomments122609.pdf. 
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Scientists inside government have pointed to PRA issues that have implications for scientific 
integrity. A survey of federal scientists conducted by George Washington University’s Project on 
Scientific Knowledge and Public Policy found that many government scientists consider the 
PRA clearance process to be “excessively burdensome.’’^^ The surveyed scientists believed 
there is not only political interference in their work but that they faced a series of obstacles that 
delay the study and dissemination of scientific information that affects the public everyday. The 
survey was completed as Obama took office, but a follow up survey was sent in the summer of 
2009. The response to the survey indicated that not much had changed since Obama took 
office, and scientists thought it would be challenging to create meaningful change. Many of 
these delays come from 0MB review of each information collection request as well as unclear 
policies within agencies on publication and media policies. 

While 0MB Watch urges OIRA to look at the PRA beyond simply the information collection 
review process, including its potential as a dissemination vehicle, OIRA can and should 
immediately reduce the number of information collection requests it requires agencies to submit 
for review. Under the PRA, OIRA has the authority to exempt certain classes of information 
collections from review. It should utilize this authority to streamline agencies’ information 
collection efforts. 

OIRA has taken small steps in that direction. On April 7, Sunstein issued a memo to agencies 
that relaxes agency obligations to seek White House approval for certain web-based 
technologies. The memo says that voluntary social media and other web-based forums - for 
example, blogs, wikis, or message boards - will not be considered information collections under 
the PRA. The memo is intended to stem concern that agencies need to comply with the PRA 
before including comment sections on their websites or using online services like Facebook and 
Twitter. Sunstein issued another memo on May 28 reminding agencies that they may seek 
“generic clearances” from 01 RA.^^ The use of generic clearances may expedite the clearance 
process for information collections that are voluntary, uncontroversial, or easy to produce, and 
may address the EAC example mentioned above. 

D. Disclosure and Simplification 

On June 18, Sunstein issued a memo to agencies titled, “Disclosure and Simplification as 
Regulatory Tools” reflecting some of his perspectives on rulemaking.^® The memo does not 
appear to impose any concrete requirements on agencies. Like other Sunstein memos. 


Susan F. Wood, Ruth W. Long, Liz Borkowski, et at, “Strengthening Science in Government: 
Advancing Science in the Public's Interest," The Project on Scientific Knowledge and Public Policy 
at The George Washington University School of Public Health and Health Services, March 2010, 
Available at: 

http://defendingscience.org/newsroom/upload/ScientistsJn_Govemment_Report_030310.pdf. 

Cass R. Sunstein, “Memorandum for the Heads of Executive Departments and Agencies, and 
Independent Regulatory Agencies: Social Media, Web-Based Interactive Technologies, and the 
Paperwork Reduction Act," Office of Management and Budget, Executive Offce of the President, April 7, 
201 0. http://www.wnitehouse.gov/omb/assets/inforeg/SocialMediaGuidance_04072010.pdf. 

Cass R. Sunstein, “Memorandum for the Heads of Executive Departments and Agencies, and 
Independent Regulatory Agencies: Paperwork Reduction Act - Generic Clearances," Office of 
Management and Budget, Executive Office of the President, May 28, 2010. 
http ://www.wn itehouse.gov/omb/assets/inforeg/PRA_Gen_ICRs_5-28-2010. pdf. 

* Cass R. Sunstein, “Memorandum for the Heads of Executive Departments and Agencies: Disclosure 
and Simplification as Regulatory Tools," Office of Management and Budget, Executive Office of the 
President, June 18, 2010. nttp://www.wnitehouse.gov/omb/assets/inforeg/disclosure_principles.pdf 
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including those on the PRA, it appears to leave agencies with an appropriate amount of 
flexibility and more than agencies had under the previous administration. 

The first part of the memo encourages agencies to consider rules that use disclosure 
mechanisms as a complement to or replacement for more traditional regulatory options. By 
addressing market failures related to information access, disclosure can induce better 
decisionmaking among the public, the memo says. The memo provides examples of existing 
and salutary disclosure policies, including nutrition labels and cigarette warnings. 

The second part of the memo, regarding simplification, encourages agencies to consider 
“default” rules, where affected citizens or sectors are opted into a regulatory option pre- 
determined to be most advantageous. Where default rules are inappropriate, the memo asks 
agencies to consider “active choosing” where the government does not set a default but does 
require consumers or other end users to make an explicit choice or state a preference among 
options. 

The memo is Sunstein’s most significant to date. It applies to all agencies, and, though it does 
not impose requirements, OIRA will likely check draft rules to ensure agencies are taking the 
memo under advisement. In this way, the memo marks the first change, albeit a subtle one, in 
the way OIRA reviews regulations under the Obama administration. 

The memo may also signal the death of the revised regulatory executive order, discussed 
above. While the White House continues to remain quiet on the order’s status, outside 
observers have commented that Sunstein's memo includes principles that were expected to be 
included in a new order.” It also seems unlikely that OIRA would issue a memo referencing 
E.O. 12,866, which Sunstein’s does, if a new order was on the horizon. 

III. Agency Challenges 

In attempting to carry out a regulatory agenda, the Obama administration, like any 
administration, faces external events and internal pressures. To fully understand the regulatory 
process and the reforms necessary to improve its inner workings, one must look not only at 
OIRA and the cross-cutting policies that govern the system but at the agencies’ ability to carry 
out the tasks asked of them. In this section, I will discuss four major issues rulemaking agencies 
have faced and continue to face under the Obama administration. 

A. Crises 

Over the past number of years, the government’s ability to respond to and be reflective of public 
need has greatly diminished. Public protections were rolled back and new hazards went 
unaddressed. Agencies’ capabilities to enforce regulations were strained. Presidents appointed 
agency leaders with ties to regulated industries, the proverbial foxes in the henhouse. 

Early on, the Obama administration seemed willing to address some of these problems and 
attempt to right the regulatory ship. Just as experts were put in place in the agencies and they 
began to re-invigorate the rulemaking process, unforeseen disasters and events have 
dramatically impacted the Obama administration’s regulatory agenda. The most significant of 
these events has been the BP-Deepwater Horizon oil spill disaster. Other crises, including the 


Gabriel Nelson, “Obama Overhaul of Regulatory Reviews Now Seen as Unlikely,” Greenwire, July 14, 
201 0. Available at: http://www.nytimes.coni/gwire/2010/07/14/14greenwire-obama-overhaul-of-regulatory- 
reviews-now-seen-45978.html. 
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explosion at Massey Energy’s Upper Big Branch mine in West Virginia that killed 29 miners in 
April and the recall of millions of Toyota vehicles for various defects, have similarly budged the 
administration from its path. For better or for worse, the administration’s responses to these 
events are shaping its record on regulation. 

Links among these seemingly unrelated events begin to emerge when examined through a 
regulatory lens. In each of these cases, unscrupulous businesses outmaneuvered under- 
resourced regulators. Warning signs were missed, and improper relationships between 
regulators and those they regulate went uncorrected. It wasn’t until after disaster struck that the 
President, Congress, and the public began to question the status quo and ask for reform. 

These events also have similar impacts on agencies and highlight how regulation fits in to 
government’s overall role in society. Consider, for example, the oil spill. The disaster has 
impacted numerous federal agencies. The Department of the Interior and its agencies, tasked 
with leasing, permitting, and overseeing drilling operations has been the most heavily 
scrutinized. Its failures, particularly in the areas of environmental and emergency-planning 
review, have been well chronicled. The U.S. Coast Guard has been the primary authority among 
government agencies in the clean-up of the spill. Other agencies have been involved as well, 
including the Occupational Safety and Health Administration, the U.S. Environmental Protection 
Agency, and the Centers for Disease Control and Prevention, to name only a few. The spill has 
forced these agencies to divert resources and attention from other priorities. 

President Obama has been criticized for struggling to exhibit strong leadership in the wake of 
the spill. Agencies are addressing the spill and its effects within their respective jurisdictions and 
with the aid of their expertise, but the VVhite House has not adequately portrayed itself to the 
public as coordinator, overseer, and leader. 

While by no means the sole relevant player among White House offices, 01 RA is the logical 
home for the coordination of regulatory responses to crises such as the oil spill. OIRA has 
established relationships with regulatory agencies and experience as interagency coordinator. 

But OIRA has not been a public presence in the wake of the oil spill. To observers, it has 
maintained its day-to-day function as reviewer of agency draft regulations and information 
collection requests. While some of these agency submissions surely relate to the oil spill, OIRA 
appears to have remained myopically focused on the transaction, not on the opportunity to 
present regulation as a coordinated or unified front in the administration’s battle against the spill 
and its effects. It is possible that OIRA does not have the resources, energy, or appetite to 
adapt and prioritize after a crisis. 

Congress, too, must more thoughtfully consider its role in the wake of crises like the oil spill. 
Congress's typical pattern - regret, respond, repeat - is not serving the public well. Instead of 
being reactive. Congress must be proactive in identifying and preventing major risks. 

B. Attacks on Regulation 

Despite the tragedies in the Gulf and in West Virginia, as well as less publicized tragedies such 
as foodborne illness, unhealthy air and water, and other problems affecting Americans, the 
campaign against regulation is heating up. Industry leaders and lobbyists have been critical of 
the Obama administration for what they perceive to be too much regulation. Minority Leader 
John Boehner recently joined the chorus, endorsing a one-year moratorium on most new 
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regulations. They say that regulation is too much of a burden on the economy and hurts the job 
market, though they provide little or no evidence to support their claims.™ 

Representatives from the Business Roundtable, a coalition of U.S. corporate executives, have 
met with senior White House officials to air their grievances. They have provided 0MB Director 
Orszag with a hit list of regulations, taxes, and other policies they want to see rolled back. The 
list leaves no stone in the regulatory field unturned: greenhouse gas emissions standards, 
worker rights, regulations implementing landmark financial and health care reform laws, pending 
food safety and auto safety legislation, government contractor responsibility measures, and 
even oil spill prevention rules are all targeted by the list. 

The U.S. Chamber of Commerce issued its own list of rollbacks, threatening that U.S, 
businesses will move jobs offshore unless the Obama administration reduces regulation. We've 
seen these attacks before. During the Clinton administration. Speaker of the House Newt 
Gingrich made rolling back regulation a core component of his Contract with America. During 
the George W. Bush administration, the attacks came from within: political appointees perverted 
regulatory science, slashed existing protections, and undermined enforcement of the protections 
that remained. 

The anti-regulatory progress has been significant enough to create a system that keeps the 
consumers, workers, the environment, and the economy in an endless cycle of risk and 
uncertainty. Whether it’s an oil spill that affects a region or a lead-laced toy that affects just one 
child, the consequences of the anti-regulatory movement have been wrought, and they are very 
real. 

Now, in a struggling economy, businesses are once again using regulation as a scapegoat, and 
political leaders like Boehner see an opportunity to score political points by mimicking business’ 
stance. The Obama administration will be challenged to pursue a regulatory agenda in such a 
hostile environment. 

C. Agency Resources 

Regulatory agency budgets have been one casualty of the campaign against regulation. Budget 
shortfalls have left many agencies unable to adequately fulfill their missions. New regulations 
are left unfinished. Existing regulations go unenforced.™ 

Many have urged President Obama and OMB to make funding for regulatory agencies a high 
priority. The situation has improved in recent years, in part because of a renewed commitment 
to spending for domestic programs. However, much work remains. 

Budgets at the Food and Drug Administration (FDA), EPA, and Consumer Product Safety 
Commission (CPSC) have enjoyed substantial increases in recent years. From FY 2008 to FY 
2010, FDA received a 30 percent budget increase. EPA has seen similarly large increases over 
levels that persisted for most of the Bush administration. From FY 2007 to FY 2010, CPSC’s 
budget approximately doubled, and is near its highest level in agency history. 


™ For more information, see Gary □. Bass, “Another Shameful Attack on Our Public Protections,” The 
Huffington Post, July 21 , 201 0. Available at: http://www.huffingtonpost.com/gary-d-ba 55 -phd/another- 
5hameful-attack-o_b_653975.html. 

™ For more information, 5ee the OMB Watch article seriea “Bankrupting Government.” Available at: 
http://www.ombwatch.org/node/41 71 . 
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Going forward, regulatory agency budgets are likely to remain tight. For the remainder of his 
term, President Obama has proposed freezing the overall level of non-defense, non-security 
discretionary spending. The freeze could hurt some agencies like EPA: President Obama 
proposed almost $300 million in cuts to EPA's budget for FY 2011 after an approximately $2.7 
billion increase the year before. 

Flowever, because President Obama has proposed an overall freeze and not a line-item-by-line- 
item freeze, spending could be transferred to other areas to reflect administration priorities. For 
example, for FY 2011, President Obama proposed a $14.5 million, or 2.6 percent, increase for 
the Occupational Safety and Health Administration including a shift in funding from compliance 
assistance to rulemaking. The president's budget pledges to "[build] on the 2010 Budget policy 
of returning worker protection programs to the 2001 staffing levels, after years of decline.”®° 

D. Bush Midnight Reguiations 

As mentioned earlier. Bush administration agencies attempted to leave an administrative legacy 
by finalizing during its waning days in office dozens of rules that reflected a conservative, 
sometimes anti-regulatory ideology. These midnight regulations favored regulated industries 
and conservative causes - they eliminated existing protections for the environment, workers, 
consumers, and patients. The Bush administration’s success was largely a result of timing: 
agencies finalized many of these rules in November and December of 2008, leaving enough 
time for them to take effect before President Obama took office. Had these rules not yet taken 
effect, Obama administration agencies could have delayed their effective dates to buy 
themselves more time to address the substance of the rules. 

The Obama administration did not shy away from this challenge, and it deserves great credit for 
simultaneously looking forward and looking back - credit that largely applies to new leadership 
at rulemaking agencies. Several Bush-era regulations have been rescinded or neutered, 
including a regulation that demoted scientists’ role in endangered species decisionmaking and a 
regulation that limited Medicaid beneficiaries' access to outpatient services. 

However, other midnight regulations remain on the books. Despite early pledges that it would 
change a controversial regulation allowing health care providers to refuse to discuss 
reproductive health issues with their patients, the Department of Health and Human Services 
has done nothing and now considers changes to the regulation a “long-term action.” Other 
regulations, including ones that limit air and water quality protections at factory farms, remain in 
effect as well.^' 


IV. Reviving Agency Rulemaking 


* For more information, see "For Regulatory Agencies, Intrigue in an Otfienwise Bleak Budget," OMB 
Watch, Feb. 12, 2010. Available at: fittp://ombwatch.org/node/10762. 

For more information on the Bush administration’s midnight regulations campaign, see Reece Rushing, 
Rick Melberth, and Matt Madia, 'After Midnight: The Bush legacy of deregulation and what Obama can 
do,” Center for American Progress and OMB Watch, January 2009. Available at: 
http://wvm.americanprogress.org/issues/2009/01/pdf/midnight_regulations.pdf For more information on 
the Obama administration’s efforts, see “Turning Back the Clock: The Obama Administration and the 
Legacy of Bush-era Midnight Regulations,” OMB Watch, October 2009. Available at: 
http://ombwatch.org/files/regs/PDFs/turnlng_back_the_clock.pdf 
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The day-to-day activities of both 01 RA and rulemaking agencies also illustrate the Obama 
administration's attitude toward and record on regulatory issues thus far. 

Based on both quantitative and qualitative information. OIRA has remained active in reviewing 
agency rulemakings, but has played a somewhat less interventionist role than in prior 
administrations. 

0MB Watch analyzed the draft proposed and final rules and other notices OIRA reviewed 
during President Obama’s first year in office, and compared them to those reviewed during 
President Bush's first year in office.^ The results reveal a more industrious OIRA under 
President Obama. 

OIRA has approved rules at an average rate of 37.2 days, compared to 44,4 days under 
President Bush. Economically significant rules, those expected to have economic costs or 
benefits exceeding $100 million per year, have been approved at a slightly slower rate - 30.5 
days for President Obama’s OIRA compared to 29.4 days under President Bush. 

OIRA reviewed 14 percent more rules than President Bush's OIRA staff, and 56 percent more 
economically significant rules in its first year. OIRA under President Obama has reviewed 549 
total rules. 111 of them economically significant. During President Bush’s first year, OIRA 
reviewed 483 total rules and 71 economically significant rules. 

What numbers cannot show is the substance and quality of the rules reviewed. Generally 
speaking, rules proposed and finalized under the Obama administration, regardless of agency 
or issue area, have reflected a renewed desire to use regulation as a tool to protect the public. 

To be certain, OIRA has at times interceded in agency business in ways that have raised 
concerns. OIRA has seemed particularly focused on the EPA. This is not surprising because 
EPA has been quite active in the regulatory arena. 

OIRA’s review of EPA’s proposal to regulate coal ash has been its most controversial to date. 
After a review that lasted more than six months, documents showed that the published proposal 
was weaker than EPA’s original submission and that industry comments may have influenced 
the decisionmaking process. 

In response to a major coal ash spill in Kingston, TN in 2008, EPA pledged to regulate the 
disposal of coal ash, a toxic byproduct of coal combustion. The agency prepared a proposed 
rule and submitted it to OIRA for review on Oct. 16, 2009. 

OIRA did not approve the proposed rule until May 4, 2010. The review lasted 200 days, far 
exceeding OIRA’s self-imposed 120-day limit. During the review, OIRA and EPA met with 
outside stakeholders on at least 43 different occasions. 30 of those meetings were with 
representatives of a variety of industries opposed to or fearful of coal ash regulation. 

Internal documents released to the public after the review show that EPA had been swayed 
from its original plans. EPA’s original submission proposed regulating coal ash as a hazardous 
waste. The published version actually contains two proposals - one to regulate coal ash as a 
hazardous waste, the other to regulate it as solid waste. While the former would impose cradle- 


All data was acquired from Reglnfo.gov. 
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to-grave restrictions for waste management, the latter would set standards similar to those 
required for simple household garbage.^^ 

Additionally, EPA and OIRA considered, and appear to have taken, comments from the 
Tennessee Valley Authority (TVA), a quasi-govemmental electric utility given a draft copy of the 
proposal during OIRA’s review. TVA is the owner of the Kingston facility where the coal ash 
dam-break occurred in 2008 and would be subject to EPA's coal ash regulations.^'* 

Because the original proposal is still one of the options, the change may prove insignificant. 
However, environmental advocates fear that elevating the second option may alter the debate 
during the public comment period. At the very least, the protracted review, industry presence, 
and addition of a more lenient regulatory option raise concerns that public health may not be the 
administration’s primary concern. 

We have observed three other instances when OIRA review of EPA policy has stoked 
controversy: 

• Under the Endocrine Disrupter Screening Program (EDSP), EPA is seeking health 
effects information on pesticides suspected of having adverse effects on the human 
endocrine system. Before collecting data from pesticide manufacturers, EPA was 
required to seek OIRA approval. 

In its original submission, EPA wanted to emphasize fresh testing designed to detect 
effects on human endocrine systems, but manufacturers could also submit existing 
studies if appropriate. When OIRA approved the request, it instructed the agency to 
consider existing studies “to the greatest extent possible." The caveat concerned 
scientists and public health advocates who say most currently available studies were not 
conducted with the goal of determining a chemical’s effect on the endocrine system and 
did not study low-dose exposures.^ 

The incident created a public outcry with most complaining that OIRA was interfering in 
agency scientific actions despite clear messages from the president about the need to 
restore scientific integrity. In response to a letter from Rep. Edward Markey, 0MB 
Director Orszag pledged that 0MB would not interfere in the EDSP and reaffirmed that 
“0MB fully supports the EPA’s sole authority to make the scientific decisions related to 
this effort.’’^® 

• OIRA inserted itself in EPA business again in November 2009, this time over an EPA 
proposal to tighten the national air quality standard for sulfur dioxide. While it does not 
appear OIRA had any impact on the standard itself, an email exchange between EPA 
and OIRA employees shows that OIRA attempted to persuade EPA to inflate its 
estimates of the costs of sulfur dioxide regulation. The e-mail exchange took place Nov. 


For more information, see "Commentary: White House Misadventures in Coal Ash Rule," 0MB Watch, 
May 18, 2010. Available at: http://ombwatch.org/node/11001 . 

For more information, see “Commentary: Changes to Coal Ash Proposal Place Utility's Concerns above 
Public Health,” 0MB Watch, June 2, 2010. Available at: http:// 0 mbwatch. 0 rg/n 0 de/l 1041 . 

* For more information, see "0MB Role in EPA Chemical Program Questioned," 0MB Watch, Oct. 28, 
2009. Available at: http://ombwatch.org/node/10511. 

* Peter R. Orszag, letterto The Honorable Edward J. Markey, Nov. 16, 2009. Available at: 
http://markey.house.gov/docs/markeyedspletter.pdf. 
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19, three days after the draft proposed regulation was approved by OIRA and sent back 
to EPA.='' 

• OIRA interceded in a different air quality standard in January 2010. While reviewing 
ERA’S draft final rule for nitrogen dioxide exposure, OIRA persuaded ERA to change its 
criteria for the placement of air pollution monitors. The change occurred just days before 
ERA faced a judicial deadline to publish the rule. Though the change was made late in 
the process and at OIRA’s behest, ERA credits OIRA for improving the rule. ERA said 
the change will actually strengthen the monitoring network for nitrogen dioxide, granting 
regulators more discretion to place monitors in vulnerable communities.^® 

Although some of these examples may appear to contradict the claim that OIRA has played a 
less interventionist role under Rresident Obama, it should be noted that there is no apparent 
pattern to OIRA’s interference, as there has been during past administrations. 

OIRA’s willingness to play a less interventionist role is not the sole or even primary reason 
rulemaking agencies have succeeded in reviving moribund rulemakings and addressing new 
hazards: there is no replacement for qualified political appointees and their staffs with a 
commitment to public health and welfare. However, without OIRA’s support, or at the very least 
its willingness to stand aside, certain successes, including some of those named below, may 
have been dulled or thwarted. 

ERA has likely been the most active rulemaking agency. The agency has finalized improved air 
pollution standards for both sulfur dioxide and nitrogen dioxide. Rerhaps most significantly from 
a public health perspective, the agency proposed strengthening the air quality standard for 
ozone, or smog. 

ERA has been particularly active on climate change regulation. After the Bush administration 
had spent years dodging a 2007 Supreme Court ruling that said ERA could regulate greenhouse 
gas emissions under the Clean Air Act if they were determined harmful, current ERA 
Administrator Lisa Jackson proposed an endangerment finding for greenhouse gases in April 
2009. ERA finalized the endangerment finding on Dec. 15, 2009.®® 

The endangerment finding was a step ERA needed to take to set the stage for regulation of 
greenhouse gas emissions. ERA, in partnership with the Department of Transportation, set 
standards limiting vehicle greenhouse gas emissions and strengthening vehicle fuel economy. 
ERA has also set greenhouse gas limits for stationary sources such as power plants. 

Consumer safety also appears to be a priority for rulemaking agencies under the Obama 
administration. In July 2009, FDA finalized a rule intended to reduce the risk of salmonella in 
eggs. FDA estimates the regulation will prevent 79,000 illnesses and 30 deaths every year, at a 


For more information, see "New OiRA Staffer Calls Attention to Office’s Roie," 0MB Watch, Dec. 8, 
2009. Avaiiabie at: http://ombwatch.org/node/10621. 

For more information, see Matthew Madia, "Last-Minute Changes Wili improve Air Poiiution Monitoring, 
ERA Says,” 0MB Watch, Feb. 17, 2010. Available at: http://www.ombwatch.org/node/10770. 

* Lisa P. Jackson, “Endangerment and Cause or Contribute Findings for Greenhouse Gases Under 
Section 202(a) of the Clean Air Act,” Environmental Protection Agency, Dec. 15, 2009. 74 FR 66496. 
Available at: http://www.epa.gov/climatechange/endangerment/downloads/Federal_Register-EPA-HQ- 
OAR-2009-01 71 -Dec. 1 5-09.pdf. 
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cost of less than a penny per dozen.*" Enforcement at FDA has accelerated as well.*' CPSC 
has been busy implementing the requirements of the Consumer Product Safety Improvement 
Act passed by Congress in 2008, many of which targeted toys and other children's products. 
Most recently. CPSC proposed new standards for cribs including a ban on drop-side cribs, a 
style that has been implicated in infant deaths. 

Department of Labor agencies have remained on the periphery of rulemaking activity. Agencies 
within the department seemed particularly hard hit by the difficulties of the nomination process. 
Assistant secretaries for the Occupational Safety and Health Administration (OSHA) and Mine 
Safety and Health Administration were not confirmed until the fall of 2009. President Obama’s 
nominee to lead the Wage and Hour Division, enforcer of wage and leave standards and child 
labor laws, withdrew amid Republican objections. President Obama has yet to nominate a 
replacement. 


V. Conclusion 

In terms of both process and rulemaking, much work remains to be done. The White House 
needs to reform the regulatory process and establish its vision for the role of regulation. Despite 
the administration's progress, there are countless more hazards in need of agency attention. 

But early successes indicate that the Obama administration is serious about regulatory reform, 
and we hope they will continue to look for ways to improve the process. 

Thank you for the opportunity to testify today. 


Jeffrey Shuren, “Prevention of Salmonella Enteritidis in Shell Eggs During Production, Storage, and 
Transportation,” Food and Drug Administration, HHS, July 9, 2009. 74 FR 33030. Available at: 
http://edocket.access.gpo.gov/2009/pdf/E9-16119.pdf. 

*' For example, see Lyndsey Layton, “FDA warns 17 food companies of misleading claims on labels,” The 
Washington Post, March 4, 2010. Available at: http://www.washingtonpost.com/wp- 
dyn/content/article/201 0/03/03/AR201 00303031 1 9.html. 
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Mr. Cohen. You are welcome, Dr. Bass. I appreciate your testi- 
mony. 

Our next witness will be Dr. Richard Williams, who was, I think, 
somewhat ill and is now in good health, and we appreciate and are 
thankful for that, at the time of our last hearing, which had to be 
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put off. Dr. Williams is the managing director of the regulatory 
studies program and government accountability project at the 
Mercatus Center. 

Prior to joining the Mercatus Center he served as director for so- 
cial science at the Center for Food Safety and Applied Nutrition of 
the Food and Drug Administration for 27 years. Serves as advisor 
to the Harvard Center for Risk Analysis and taught economics at 
W&L. 

Dr. Williams is an expert in benefit-cost analysis, risk analysis, 
particularly associated with food safety and nutrition. He is pub- 
lished in Risk Analysis and the Journal of Policy Analysis and 
Management. He has addressed numerous international govern- 
ments including United Kingdom, South Korea, Yugoslavia, and 
Australia. 

Thank you. Dr. Williams. 

TESTIMONY OF RICHARD A. WILLIAMS, Ph.D., MANAGING DI- 
RECTOR, REGULATORY STUDIES PROGRAM AND GOVERN- 
MENT ACCOUNTABILITY PROJECT, MERCATUS CENTER AT 

GEORGE MASON UNIVERSITY 

Mr. Williams. Thank you, and thank you for the invitation to 
testify before the Committee today. I am retired from the Federal 
Government, first in the U.S. — with the U.S. Army in Vietnam and 
then for 27 years in the Food and Drug Administration working in 
regulatory policy, in particular dealing with economics and risk 
analysis. 

I think the goal of everybody here today is to discuss how we can 
get the best possible regulations. My concern, however, is that we 
may be regulating in haste, and without sufficient oversight by 
OIRA the outcome will be to repent at leisure. 

According to the evidence the Administration has put forward 
there has been both a reduction in the number of economic anal- 
yses produced by the agencies and diminished oversight by OIRA. 
For example, compared to 2007, in which every single economically 
significant regulation had a regulatory impact analysis, in 2009 one 
in five had no analysis. 

Meanwhile, OIRA has reduced the amount of time they are 
spending on reviewing individual regulation, down about 35 per- 
cent in 2009 from the previous 2 years. And finally, as has been 
mentioned, after having reviewed 900 regulations since taking of- 
fice they have decided that not one rule needs to be returned to the 
agency. 

The problem is that if agencies are failing to do the analyses or 
are doing a bad job of them we will have rules that fail to achieve 
their objectives. There are three reasons why we need strong over- 
sight from OIRA. 

First, we want agencies to focus and make rules based on their 
area of expertise, and in fact they do. My focus at FDA since 1980 
was to try and understand the risk and economic issues associated 
with food safety and nutrition. But we didn’t, for example, consider 
how our rules would affect international competitiveness, job loss, 
or unintended consequences outside of our agency’s purview, and it 
could be argued that no one did. 
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Over time, however, as OIRA began to play a larger role in over- 
sight, these concerns began to be addressed. They would push back 
on us to ensure that our decision-makers knew the opportunity 
costs of, for example, making food a little bit safer relative to other 
social investments, and also to make sure that we had a solution 
that actually worked. In fact, OIRA pushed us to promulgate one 
of the most cost-beneficial rules we had ever done, requiring that 
food manufacturers label trans-fatty acid. 

A second reason we need OIRA to provide oversight is that agen- 
cies can become captive to special interests, either the industries 
they regulate or activists with narrow agendas. By ensuring that 
agencies have carefully examined the benefits and costs of their ac- 
tions OIRA can make sure that when these forces are at work our 
regulations are wise investments that benefit the entire American 
public, not just the special interests. 

Finally, my research and my own experience shows that too often 
agency decision-makers either ignore the findings of regulatory im- 
pact analyses or worse, direct the outcomes to support a premature 
decision. Returning a rule to an agency has an amazing ability to 
correct this type of behavior. 

Our research at Mercatus has shown that good regulatory anal- 
ysis can improve regulations, but it has also shown that these anal- 
yses have uneven quality and do not rise to a standard of excel- 
lence specified by President Clinton’s economic executive order. In 
fact, one of the biggest problems we have uncovered so far is that 
even for economically significant regulations agencies are often un- 
able to articulate a systemic problem that they are trying to solve. 

Too often, the agencies appear to be content just to recite anec- 
dotes or offer legal authority. The problem is, if you don’t know 
what problem you are trying to solve it doesn’t give you much abil- 
ity or confidence that you will actually solve anything. 

Mr. Sunstein’s vast scholarship supports better analysis pro- 
ducing better rules, as does the President’s call for a dispassionate 
and analytical second opinion on agency actions. We need those 
second opinions now more than ever at a time when American 
businesses are uncertain about whether or not to invest their cap- 
ital in the United States because they fear a vast new slate of regu- 
lations. 

And part of that uncertainty may be that OIRA is not ensuring 
that new regulations are subject to critical economic analysis. A 
vigorous OIRA can reduce that uncertainty and ensure that we are 
producing effective rules that advance our national interests; how- 
ever, they must be allowed to take the time necessary to do the job 
thoroughly and return rules that do not measure up. 

[The prepared statement of Mr. Williams follows:] 
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Prepared Statement of Richard A. Williams 


Mercatus Center 

GEORGE MASON GNIVERSITY 

Written Testimony ol 

Rieiiarti A. Williams, Ph.O,, Director, Rcj>ii!aTory Studies and Government 

AccountabiiiW 

Mercslus Center at George Mason liniversity 

Submitted to the 
li.Si House of Representatives 
Committee on the Judiciary 
Subeommittce on Commercial and Administratis e Law 
July 27, 2010 

Mr. Chainnan and Members of the Committee; 

Thank you for the invitation to testify today on federal mlemakiiig and the regulatory 
process. I am an economist and the Director for the Regulatory Studies Program and the 
Government Accountability Project at the Mercatus Center, a 501{c)(.lj research, educational, 
and outreach organization affiliated with George Mason L niversity. ' For over tliree decades. 1 
have been involved witli the federal regulatory process at multiple levels. Previously, 1 worked 
as (he Director of Social Sciences tor the Center for Food Safety and Applied Nutrition in the 
Food and Ding Administration (FDA). In that capacity I worked on regulations for 27 years at 
FDA vvitli the exception oi a tlu'ce month detail in the Office of Infonrtation and Regulatory 
Affairs ( OlRAl, I also seiwed for three years in tlie Army and had a tour of duty in Vietnaro. 

My te.stiinoiiy focuses on the essential role that effective checks and balances play m the 
pursuit of high-quality, effective and econonhcaiiy efficient regulations. James Madison in 
Federalist No. 51 said, "If men were angels, no govemment would be necessary... you must first 
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enable the government to control the governed: and in the next place oblige it to control itsell," 
Absent regulators being angels, it is imperative that we apply effective checks ami balances to 
regulatory agencies. 

U.S. govenimeitt agencies iinpleniented die first federal regulations nearly 140 years ago. 
Since then, regulations have become a large part of how the federal govermnent Junctions. 

Today, according to Regulations.gov, we are implementing nearly S.OOO regulations per year at a 
cost that may exceed $ 1 trillion. ' With so many regulations under devclopincnt of being 
impleinented, rvho is exerci.sing oversight to assess their quality and effectiveness? Wife fee 
courts giving deference to agencies in their interpretations of federal statutes and Congress 
virtually never exercising its authority to review and overturn rules, that leaves fee small Office 
of Information and Regulatory Affarrs (OIRA) as the sole bulwark for indcpciidcnt regulatory 
oversighti Yet, OIRA’ s recent record indicates that it may no! be fulfilling its critical duties. 
OlRA's w,'ebsite shows that they arc spending much less tmie review'ing very expensive rules 
and. under fee cunent administration, the office has not returned a single proposed rule to its 
authorizing agency. 

So W'hy should we be concerned about regulatory checks and balances? We .slioidd be 
eencerned primarily becau.se they have a direct impact on our Tration’s cconamy atKl 
intemational competitiveness. Current news stories report that businesses are afraid to invest in 
new enteriiri.ses in Ihe l.inited States because of uncertainty about nctv taxes and regulations, 
including regulations related to greenhouse gas emissions, health care, and financial markets.'' 
Adding to the uiiGCrtaiiity is OIR.'k’s apparently weak role in ensuring that the agencies 
thoroughly analyze regulatory policies and pay proper attention to benefits, costs, and unintended 
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consequences. This uncertainty foices people to reconsider investment. decisions, including 
•whether they should invest in the United States or move their capital abroad. 

Our res,earch at the Mercatus Center shows why weak checks and balances lead to 
dangerous trends in regulation that deter economic efficiency and growth. We find that agencies 
do an unevCTi and overall mediocre job in preparing regulatory impact analyses (RIAs). which 
are vital to understanding tlie likely economic effects of rules. Agencies clearly need to improve 
the quality and consistent use ot these analyses. 

In tenns of regulatory refomi, the Obama Administration has announced its intent to 
improve analysis and procedures by: (ai humanizing analysis, (b) using rigorous science, and (c) 
advancing open and transparent government, particularly ‘‘democratizing data." My testimony 
exarniitcs how the following kcy .taetors will affect the potential success of these proposals: 

» The value of benefit-cost analysis and analysis of values;, 
e Using behavioral economies in the development of regulations; 
o Ensuring OlR A"s role in the use of rigorous science by federal agencies: and 
* Using transparency to try to solve the knowledge problem,. 

Finally. 1 outline how OIRA can assist federal agencies in improving the quality, 
efTectt veil ess. and efficiency of their regulatory regimes. 

1 . I’ho ValiH' of Analysis mid Aniilysis of \ akies 

■fhe two types of analy.sis dial agencies use the, most extensively in evaluating 
regulations, particularly titose that affect health, safety, the environment and seciority. are 
regulaiury impact analyses, and risk assessments. Regulatory impact analyses are coinprvhcnsivt: 
analyses of proposed and final rules that contain: (a) statements of the need for rule. i.e.. what 
systemic problem the luleintends to .solve; (bj a review of multiple options to. solve the problem: 
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and (c) an assessmenl of the benefits and costs of each option. For health, safety, and 
environmental rules, benefits are ha.sed on intended reductions in risk, Estimate.s of risk are 
taken Itora risk assessments that examine both the exposure to and the poteney ul'idose* 
te.spnnse) of risky compounds and practices. Risk assessments come in two fomts: (a) safety 
assessments, which deline “safe” doses, and (b t actual risk assessments, which estimate levels of 
risk at various exposures. Only the latter is .useful in a benefit-cost analysis. Both types of 
analysis assemble facts in a useful niamier for decision makers and neither is, or at least neither 
is supposed to act as. a substitute for decisions.’* 

1 tvould tike lu locus altention on why regulatory impacl analyses, in particular, the 
benefit-cost analysis component in RlAs, continue to be important in the regulatory process. The 
key valueofaM RIA is often the result of asking queslions that othenvise would not be asked 
during the development of regulations, such as: 

» What systemic problcmnisk does this rule altempt to address? 

o What are all of the relevant ways in which it might be solved (including a detenmnation 
of whether people are likely to solve the problem without regulation in the neai- future)? 

• For each potential solution, what is the actual mechanism for solving the problem and 
what is the proof it will be effeelive’? 

9 How are people andinaiitutions likely to respond to various legal regulatory options? 

® What is the cost of each option? 

« What might happen that is not part of the rule but is an unintended effect, i.e.. a lisk/'risk 
issue? 

An example of a risk/nsk trade-off might be a decision to regulate the manufacture of 
infant formula, often the sole source of nutrition Ibr infants. Such a regulation would iugrease 
the price of infant fonmila caii.s-inga substitution effect. In tbi.s instance, surveys have show'n 
that when the price of powdered infant fomiula increases, less wealthy consumers try to c.xlend if 
by adding more water. The ri.sk from watering down infant fomrula (decreased nutrienl intake) 
may exceed any reduced risk from impi'oved manufacturing practices. An RIA should identify 
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effects like these so that decision makci's have a imich better understanding of the eunsequcnces 
of Iheir decisions. 

By identifying tSie probiem accurately, tiiiding Qie feast rcslrietivc and least costly way to 
solve tire problem, and ensuring the identification of ail unintended consequences, thorough 
economic analysis can help decision makers make better informed decisions. However, all of 
that begins with agency economists who prepare these analyses, and OIRA plays an extremely 
imiiorlaiit role in whether or not these analyses are done, well and arc used to infonn tiro 
rulemaking process. 

Benefit-cost analysis, the primary component ofRIAs, has its foundations in 
microeconomics and has been used in by federal goveniraent agencies since the. 19()0's. Tire 
general acceptability of the principles aird use of benefit-cost analysis cair be seen by the fact that 
the last six adirrinistrations have adopted it for general use by federal agencies via executive 
order. In fact. President Clinton’s Executive.Order 12866 did not signiticantjy alter the 
requirenieiits of President Reagan’s Executive Order 12291. One of tire modifications made to 
Executive Order 1 229 1 by the Clinton Adniinistration was to add more focus on ideiiriryiirg. 
distributional effects. The Obama Administration Iras proposed to humanize analysis by 
incorporating the liudings of p.sychology and belraviora! econornies into analvsis and focusing on 
distributional fairness and intergenerational concenrs. 

While these concerns are indeed iiriporl.anl. ills critical that policymakers retrain from 
treating these issues as components of benefit-cost analysis. Distributional fairness and 
intergenerational concenrs can be highly siibjlectivc issues. Subjective weiglrts should not he 
used .fo calculate what is fairor equitable in benetit-cost analysis as it would be theoretically 
inrproper and would result in arbitrary values that W'ould be misleading to decision makers. 
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I 'or example, there are cllfterenl detinitlons of fairness. Some people believe it is lair if 
every finii has fo comply with ail regulatory requirements equally, often referred to as a “level 
playing fiKld.” The Regulatory Flexibility Act and Its amendment, the Small Business 
Regulatory Enforcement and Fairness Act. defiire fairness differently. It may be imfaii- to make 
a small business purchase the same type of capital equiprment, whose costs inusL be covered by a 
smaller sales base, as that required for a larger competitor. The smaller sales base means that the 
small business has lo raise its prices much higher than the large business to cover the cost of the 
equipment. That puts the small business at a ceinpetitive disadvantage, which seems unfair. 
Using this theory, a regulation that requires every firm, no matter what sixe, to purchase the same 
equipment to level the playing field is not fair. 

While it is important in many instances to consider what is fair or equitable, these 
considerations fall largely outside of benefit-cost analysis. Certainly, as required by Executive 
Order 12866. analysis arc siipproscd to identify who will bear the CD,sts and who will enjoy tlic 
benefits. In many cases, this is critical infomiatioii decision makers will want to know, and i 
would argue that rogulatoiy analysis should always provide thi.s infomiation in case decision 
makers might find it useful . In some cases, such as regulations that outline how federal agencies 
will spend money, the agency uses tax dollars to produce an outcome, that beoctit.s a specific 
target population. Benefit-cost analysis can help us understand how cost-effectively the 
regulation help.s the intended bcnefieiarica, 

Tliat is different, however, than counting a transfer from one person to anotlrer as a net 
social “benetif ' in a bciicfit-cost calculation. There is no generally accepted economic theory 
that could, for example, assign a quantitative benefit to a reguiatory option that is more “fatr" or 
marc equitable. Fairness is not included in the microeconomic foundations of benefit-cost 
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analysis because it is purely a value judgment. A judgment about whether a fraiist'cr o I' benefits 
from one group to another is “fair” is simply a judgment based on the decision maker's values, 
not economic analysis. Different decision makers may make different value judginents about 
whether a regulation is fair based on their own political and ethical philosophies. 

Beyond identiticati on of who gams' and who loses, iliere is nolhing more that analysis can 
( or should) add. Economists serve their most useful role advising decision makers as to which 
regulatory option has the greatest diffetenee between benefits and costs, i.e.. "maximizing net 
benefits” or, in colloquial ternis. “the biggest bairg for the buck." 

Given that, tliere are so many different regulations, sooner or later, everyone will receive 
benefits from some regulations. Given that, agency decision makers should explain the reasons 
for their decisions; why, for e.\amjile, they cliosc an option that did not maximize net benefits or 
a decision that favored eertain groups at the expense of others. Tliese explanations would be 
consistent with the goat of transparency. 

Regulatoi'y decisions that have a time component to them often have benefits that occur 
much later than costs and are addressed in henef bcost analysis by what is known as the social 
rate of time preference, or the discount rate. A discount rate enables the economist to present to 
decision maker infomiation that makes all bene tits and cosl.s eomparahle at the same moment, 
usually today.' Choice of the social discount rate ha,s a huge impact on how benefits or costs are 
valued in the future, A low discount rate says that society places more value on future events; a 
high one means we value immediate things more. People make their own time trade-offs 
constantly on such things as a decision to buy a car noiv versus saving the mcmey tbr the future 
or choosing to enjoy tasty yet unhealthy food versus a sfricter diet that preserves health tbr the 
future. Economists try and measure these trade-offs, the rate at which people discount the future 
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1)1 favar of present consumption, and use tlicsc rates in their analysis. I'hcsc calculated values 
can he used to advise decision makers. While the value.s employed in the analysis should be 
based on theoretical and empirical data, the decisions thatimplieilly value future versus eun'ctit 
consumption belongs to decision makeis. who need to make those decisions transparent. Again, 
the distinction should be made between economic valuation data that goes into economic 
analysis and actual decisions that reflect multiple considerations beyond the analysis. In no case 
should decision makers characterize a value-based decision as an economic analysis; rather they 
should provide a dear rationale for their decisions. 

2. 1 sing IJphaviorfli licoiioiuics in the Dcrelopmcnt of Regulations 

Cass Sunstein, the current administrator of OIRA. has offered a number of provocative 
ways of applying behavioral economics to solve significant regulatory problems in the book 
Nudge, which he coauihorexi with economist Richard Thaler.: The basic theory Sunstein and 
Thaler advance is timt the governnienf can help people make better choices by lashioning the 
dedsion “architecture” to nudge them in the light direction, what tliey called, “libertarian 
parernalism.” They argue that, instead ofintnisivo coinmand and control types of regulation. 
les.s intrusive means of regulation, such as infomiation provision, can be used to nudge people 
into making the right deci.sion3. 

Suggestions to use less intrusive means to accomplish regulatory goals go back at least 35 
years to OlRA’s predecessor, the Council on Wage and Price Stahilily (CWPS). The guidance to 
choose less restrictive options has not changed mudt from CWPS to OIRA but it has been 
routinely ignored. In our comments .submitted to OIRA concerning a new Executive Order on 
RIA standards (which has not been issued), several colleagues and I pointed out thatagency 
regulators seem to sutler tfoni “the status quo bias," the tendency to continue to do things the. 
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same way yaai always have done them; In an inteivdew paper 1 cotidueled wklt senior regulatory 
economists prior to leaving government; one economist described the problem this way; "I'he do 
\iiuj! ive aln ays' do. just trotting out the .tamv old tiling. Tluit h why n't' Jon 't conic up with bettor 
regulations: ii’c just come up with the same regulaliom in tiiffercnl areas. "" In our coffllnents to 
OIRA. wc suggested that one way to cure this problem was to "nudge" the agencies to do a 
better job by requiring- more analysis wdien they were choosing more restrictive options. 

The nudge llteory s-eeks to rorraulatc rcgulatoiy.' policy based on human decision errors 
that have been identified in the psychological and behavioral economic literature over the last 
.several dccadc.s. This literature, addresses how-' people tlse shortcuts to make, decisions, simic of 
which are to their advantage while others appear not to be in their best interests, .applying this 
knowledge would pitwe valuable to structuring regulalort remedies that arc less iiitrushe (ban 
command and control remedies. 

However, in order to gain insight into human decision en'ors. researchers have itsed 
experimental studies that ask people what choices they would make luider certain conditions. 

The researchers then compare those choices to "rational choices." But as a recent Nobel Priifc 
wtnner in economics Vernon Smith pointed out, the verbal behavior that siidivtdiials exhibit 
“strongly contradicts what their actual behavior achieves."^ That is. in order to predict wliat 
individuals will do. as opposed to what they say, you would need to replicate the market 
expenence, which is very difficult to do. This i.s W'hy you cannot assume people will make 
mistakes in markets just because they give the “wrong" answei's to suivey questions. By 
interacting with others, rationa! outcomes are achieved in markets much more readily than 
expenmental tests based on questions alone. 
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N4ai'kct outcomes are adversely. affected, however, by ai) excessive number of rules. 

OIR A could explore how people and organizations react to excessive rales by focusing on rale 
multiplicity as well as rule prioritizatioii to see what cftcct they have on achieving the intended 
benefits. Findings from behavioral economics and psychology may help to uncover problems in 
this area. The examples provided below that ai‘e not intended to he conclusive. They simply 
suggest that having too many roles and not knowing which ones are important can defeat ihe 
original eongres-sional intent of regulalions. 

For example, the availability heuristic (salience) might imply that regulated entities will 
spend most of their time complying with the most recent rules or rules that have recently been 
brought to their attention. The problem with this behavior is that the rule-du-jour may not be as 
important as rule,s. passed 30, 60, or 100 months or even years ago. Generally, agencies do not 
prioritize rales, and they rarely take rules off tlie books even if they are no longer beneficial. .All 
are treated, at least Eheorctically, equally. The very first 0MB Report to Congi'ess identified the 
problem: "Some regulations are ciitically important (such as safety critena for airlines or nuclear 
pow'cr plants); some arc relatively trivial (such as setting the tunes that a draw bridge may be 
raised or lowered). But each has the force and effect of law and each must betaken seriously.”* 
As benefits and costs are directly rekded Lo the di.stributian and emphasis of compliance writh 
ailes, thi.s only adds to the uncertainty oftheir effect. OIRA should encourage agencies to 
prioritize exi.sting rules and remove those that are no longer' relevant. 

In addition to the problem of alack of rule priority, there is the problem of too many 
rules. Ls it really possible for an individual company to maintain focirs on tlmu.sand.s of rules 
that if? Studies in numerous field.s document the adverse effects from having too many rales. 
One author notes, "While generally there is an understanding that rules arc useful guides for safe 
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behavior., tiicrc is also an increasing conccni that an tncrcinciUal build-up orioo many rules will 

not create a good system to help human actors do the right thing, especially in stares of abnonnal 

operation where they v/oukl need strong but flexibie guidance.-' it may be that too many rules 

are a special case of too much infonnation,. Hwang and Lin report that ‘if information load 

keeps increasing and finally exceeds the capaetly of decisiotv makers, iiii’omnLlioii processing 

will cease being increased; Instead, decision makers will decrease infomiation processing, as they 

experience a phenomenon termed,' infomiation overload.'”'’** 

Hale examines the general approach of adding more and more rules: 

“The second line oJ’ defense in many systems, if the humuii could not be 
eliminated, has been to tiy to turn the human into a robot by specifying rules and 
imposing them rigidly. The railway industry has been one of the main 
protagonists of ibis approach, alongside the nuclear, and to lesser extesit, the 
chemical industries. Aecidents were, then anaK'zcd up to. the point where it 
became clear that someonehad broken a rule (at which point discipline was 
appropriate) or that there was no rule for this eventuality (in which case a neW' one 
was made). In (.his way rulebooks conliuuaily gi'ew and never diminished. This 
riiles-fix is also a hankering after certainty. Ultimately we get a rule for 
everything and safely is seen as something which [sic] require.s, no thinking any 
longer, but. simply good training, a prodigious memory, a large safety manual or 
computer to refer to, and an iron discipline. Management does not need to do any 
ivusrc thinking or planning, because it is all fixed in the, rule system. Reason 
( 1990. 1997 }- among others has shown clearly bow tins approach o.s.sifTe.s an 
organization and forces its staff into being habitual and professional violators of 
rules, just to gel their w'ork done.”” 

Anotlier author identified a problem wdh additional mles in the nuclear powder industry 
identified: “Regulators and industry officials come to view* coiifonnity or compliance with the 
rules rather than actual peiformance indicators as the measure of safety. .So much time, and 
attention arc devoted to these surrogate measures of safety (‘eoiuplying with LhcTcgulations') 
that the larger goal of such regulation is frequently neglected.”'" 

Academies who have studied classroom rales come to a related conclusion,: "Too many 
ru1e.s result in rules that are ncit enforced. The ones that ate not enforced beemne targets rd' abuse 
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that erode tlic eftectiveness of the others."'' For accounting, Nelson liiids that adding rules to 
increase precision “can increa.se the complexity of the standard, thereby creating communication 
problems that oHsel thecoirmiuiiication benefits provided by increased precision."'' One 
conclusion of this study is tliat "a key to accurate communication is striking the right balance 
between providing enough mles to communicate clearly and not so many rules that practitioners 
are overwhelmed.”'''' 

Knowing how excessive ruk's afl'cct firm behavior is essential information that Congress 
and the public should have before policy makers commit to adding more rules to the complex 
web of cuiTcnt regulations. In fact, one crucial question that never seems to he asked is “when 
are there enough riiies?" 

i. Fttsuririp; ftlRA’s Hole in the I sc of Rigorous .Science hy Kederal .Agencies 

The Obama administration, to its credit, has placed a high value on creating and using 
rigorous sciencEiiii the regulatory process, OIRA plavis several role.s in this regard; First. OIR A 
is supposed to be the arbiter for science disputes between agencies, and this Administration has 
cmpha.sii;cd that role, .An on-going di,spute betw'een F,P A and FD.A on the risks associated with 
methyl mercury suggests that such emphasis is long overdue. In this case, EP,A has wnitten a 60- 
page public letter de.scribing the failures of a draft ri.sk a.s.sc.s.smcnt done by FDA on the risks of 
methyi mercury,'*’ FDA has suggested a much more holistic, risk-benefit approach than that 
taken hy EPA. This issue has been left open for over a year wliile FD,A: considers how to deal 
with the.se and other coniments. When tw'O agencies publicly disagree about whether or not a 
compound is risky at ciiiTcnt levels of exposure, OlRA’s job is to resolve that dispute and, in this 
case, it should be done sooner rather than later as the current joint advisory between FDA and 
EPA maybe misleading women of childbearing years, 
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On another Ironl. the currenl administration has embraced tire Data Quality Act, whicii: is 
an excellent start to ensure that the science used to make decisions is of the highest quality, * ^ 
However, it is not clear yet whcthcT the objective of using the best science will be achieved, 
given the limited appeals, both legally and adiBiiiistratively, in the Act. 

The quality of RlAs in the federal government has long been a concern to many 
economists in the regulatory field, yet RlAs are only tangentially addressed in the Data Quality 
Act, A new project underway at the Mereatus Center at George Mason University seeks to 
address this conceni by conducting an on-going evaluation of RlAs for all economically 
significant rules published since-iOOS. First, although we arc not officially giving letter gi'ades, 
when we analyzed all economically significant rules published in 2008, no RIA would receive 
above, a "C"’ grade on a typical grading scale. Second, in many RlAs we found fundamental 
eiTors. such as the inability to articulate a systemic problem that the rule addressed. In the future, 
we hope that, by making these evaluations of proposed rules early and within the comment 
period, we will help stakeholders to comment more effectively and agencies to improve their 
analyses. 

As I mentioned earlier, 1 conducted a qualitative survey of senior agency economist,^ to 
get their tlioughiLs on why their analy.ses might not he as effective as they believed diey should 
be. There were several themes that came out of that survey. One was that economists are often 
maiiagcd by noii'cconomists who place a big prcrnnnn on getting the analysis done and done on 
time, otten at the expense of quality. Another, perhaps more important, problem was simply a 
lack of appreciation by decision makers for the analysis. Some economists .said that decision 
makers W'cre not interested m their results or thouglit that economics was not a science, only 
"comtnon sense.” My own experience at FDA was similar to the sentiments expressed in the 
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survey. 1 found that die tendency tor most decision, makers is to identify a solution and then 
request science, including and particularly economics, to support that decision. In some cases, it 
is clear that RIAs ate completed well alter decisions have been made. 

As one ecortoinist put it, "Evervone biow's that life mil be easier...if you f list eo n/o«g 
wiih the pf-ogram ofjlce." 1 his pressure does not just cause discomtort: it can affect the careers 
of staff econonitSts. * ^ 1 once was told on a Friday that if 1 did not lo v.-er the costs estimates in an 
RIA that I should not reltini to work on Monday. 1 would bo tired., 1 did lower the costs and 
subsequent investigation by academic economists showed that our original (higher) estimates 
were correct. 1 cannot make this point too strongly: often jobs of agency economists are to 
analyze their bosses' decisions,. Those are unenviable tasks in any circumstance, but federal 
agencies make those jobs harder, and civil servants pnibahly get fewer honesl analyse.s when 
they treat economists (and other scientists) as hired-gtm consultants who are supposed to gin up 
sujiporl for decisions that liavc already been made. for other reasons. In this instance, decision 
makers will certainly not get what the President has requested, '"a dispassionate and analytical 
‘second opinion’ on agency actions.” Beyond the -solurioii oftered below, it wi'uhi be helpful to 
locate economists as far away organizationally from program office decision makers, as possible. 

You might ask what OIRA has to do with all .of this as it docs, not sec the RIAs until the 
agencies havu completed these analyses. Iheansweris a lot if OiRA is doing its Job correctly. 
There are two ways that OIRA can do its job. One is working collaborativciy with agencies > 
what 1 call the ‘"‘caring and sharing” model. Tiie other is acting as the president's quality conirol 
officci' to ensure that RIAs arc done eoirectly and used appropriately, OIRA has historically 
been perceived as a “black box.’' to botii those, outside of government and even for many within 
the regulatory agencies. When 1 asked a branch chief at OIRA to describe what tlie agency does. 


14 



74 


he told me that 90% o 1' the job is to niako sure that RlAs are done coiTectty and 1 0% is passing 
along decisions from the White House to the agencies. (This did not include all of the other 
assigned work like reports and special jobs for the White House), That focus on ensuring that 
RlAs are done coiTectly can go a long way toward solving the problem that plagues agency 
economists. If agency decisiovi makers arc cither not interested in using analyses, or arc 
instructing economists on what the analyses should conclude, it is unlikely that a collaborative 
relationship beiwecn OIRA and the regulatory agencies will con'cct this pi'oblem. GIRA's 
ability to return a aile based on bad analysis can help protect the integrity of the analysis and the 
fClatod rulemaking praces.s. 

One example of this may he illustrative. At one point during the Clinton administration, I 
WHS a.sieii 111 di i a baiclit analysis on a nile that addressed holulisin in smoked fi.sh. There had 
not been a botulism problem in this industry for 30 years as the industry' had made substantive 
change.s in their processing after problems arose in the lOoO’s. 1 told the program office that I 
really could not come up with any quantified benefits that would help the rule to get through 
OMB. 1 said thi.s despite the fact that OIRA had not yet returned any rules to agencies in that 
administration, Tlie rule w'ent to OIR.A anyway: My understanding was tliat the smoked fish 
rule ended up being the first one that then Adniinistrator Sally Katzen returned to any agaicy. 

the Obama administration has said that it is interested in using rigorous economic 
analysi.s as one way to make the impact otregiilation.s transparent to the public. Quoling ft'om 
the 2009 Report to Congress: 

“Regulation .should be data-driven and evidence-based, and benefit-cost analysis 
can help to ensure a careful focus on evidence and a thorough consideration of 
alternative approaches. Properly understood, such analysis should be seen as a 
pragiriatic tool for ficlping agencies assess the consequences of regulations and 
thus to identify approaches that best promote human welfare." 
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1 would suggest that the. way to accomplish that is to entbrce tlie requirements on the agencies to 
do high quality analysis by returnii'sg mies accompanied by RI As that do not measure up to 
standards articulated by the Executive Order l,286o and Circular A-4. While collaboration may 
also be useful in instances, given the nature of regulatory agencies to tbcus almost exclusively on 
their primary missions, a strong quality control role is. a must tor OIRA to be a tmly effective 
oversight agency. 

It is also impoilantthat that OIRA analysts be given sufficient time to do their job 
comectly. .DATA. GOV shows the amount of time OTRA analysts take to review rules going 
back to 1 981 . The cbail below shows the review times Em OIRA .staff. 


OiRA Review Days 


' 2007 

i 

2008 

(until .Ian. 20, 2009i 

2009 

EeuucmicjfUy 

50 

52 

33 





Not-EconomienUy 

^ 64 

62 

.41 

Signincain 





Trom the chart, it .apipears that OIRA staff has S|xmr35% less time reviewingrules in 
2009 than in the previous two years. Some. rules were cleared very quickly. For example, the 
pTT>posal t£^ control green houses gases for light duty vehicles was cleared in just.2() days and a 
proposal for energy efficiency standards for general service fluorescent and iiicandescent lamps 
was cleared in four days. This may understaLe the true problem if in tact the cuiTcnt 
administration has also eliminated OIR.A’s infomial reviews. Is there an implied goal that the 
Admimslralion has set for OIRA analysts to reduce review time? If foe goal is to minimize 
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review time, tliat is likely to conflict with a goal of conducting high quality reviews in order to 
achieve better RlAs and better rules. 

Having said that. 1 recognize, the ditficullies that confront this small agency as there are 
only about 40 analysts charged with reviewing about 500 significant regulations each year. My 
experience suggests however that most of the analysts in OIRA hilfill the tequireinenls that 
President Kennedy requested when he called for the “best and the brightest'’ tn join. the 
government. Focusing this small number of talented peo.ple on thorough rule J'eview aiid returns 
when necessary should be a goal for this Administration. 

Finally. .1 will point out that there is another mechanism irv government that can help with 
the qualit)' of RIAs - the Interagency Economic Peer Review Group. Tliis is a group of tedei'al 
ecojiomists within different agencies who have agreed to provide peer reviews of RIAs from 
other agencies at the request of the originating agency,, OIRA suppoil fonhis function may help 
the. agency to do its job better. In the interest of full disclosure, I started this group prior t(5 
leaving government service; 

4. Advsmcing Open and rninspsircnf (hivcrnmcnt. I'futiculndy “Democrati/ing S)ata'' 

Certainly one of the commendable hallmarks of tlie Obama administration is its keen 
focus on transparency with respect to tlie regulatoiy process. This continues an uneven trend 
started in the previous administration, and unfortunately, it continues to be uneven, 

■Nevertheless, the. President’s- call for a “presumption in favor of disclosure” is a welcome 
sentiment and it is hoped that the Admimstration will continue to try and meet this challenge. In 
fact, the Mcrcatus Center had a project for tlic Iasi ten years in which wc evaluated the 
transparency efforts of the Executive Branch .agencies in their performance and budget requests: 
Over tliat lime, we saw agencies improve in tlieir transparency. We emphasized .tn our 
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(jvaluadons tliat agencies should publicize outcome-based goals, as opposed to input-based goals. 
An example miglit be a reading program where the goal was measured by the quantity or quality 
of increased reading skills, not by the number ol'books that sludciits received. Those arc goals 
that people care ahout. Those are also the goals for which agencies should be held accountable, 
another goal of Ihecun'cnl adnuni steal Lon. 

However, achieving these results is necessarily difficult. In his, book, GoyemmentsJEnd. 
Jonathan Rausch details at great length how each govenunenl progi*am builds a conslRucney that 
fights any decreases in funding for that program wdth gi'eat tenacity.''' As the costs of the 
program .are widely dislribuled among taxpayers, those that want the program continued usually . 
won. The result is that the ineffective programs remain and tlie government gi'ows. 

The same thing is tme tor regulations as for goveratnent programs. Often industries and 
activists want certain regulations to further their own ends,, They then support the regulatory 
decisions of agencies that are regulating for llieir own puiposcs."" Those who do not want the 
particular regulations end up outgunned as agencies tend to give much more deference to those 
who a.gree wiLh Lhem. As live government seeks a more open and transparent proce.ss. agencies 
must find a wray to give equal weight to those, who argue the regulation willbann them. 

Besides transpai’cncy and accountability, there are two other core values that the cuiTcnt, 
administration has adopted for w'hieh they should be commended: participation (government 
actively soliGiting expertise, tfom oulsule Wasbinglcml and collaboration i working, logelhcr with, 
other goveniment officials and citizens to solve national problems 1, Oneway these are being 
impleinentetl i.s by “democralking data,' ’ f e., by sharing mom government datasets and 
infoniiation about goveniment operations than has been done previously, A reason given for 
doing tliis goes back to the woids of Justice Louis Brandeis. "sunlight is the best disinfectant." 

IS 
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Tills kind of activity is certainly, fikcly to help provide sunlight, and the IT Dashboard and 
DATA.GOV are two excellent examples. A key goal for each is to lower the cost of 
paiticipation and collaboration and to reach out for innovative ideas. The themes that thecuiTcnt 
administration has embraced include: 

a. Promoting accountability.- 

b. Providing information people can “readily find and uscT and 

c. Taking advantage of dispersed information."^ 

While these activities and themes .are certainly likely to help, li is important not to ovei' 
claim what they can accomplish. The cun-ent adininistration asserts that seeking “dispersed 
infoniialion” Ihrougli both putting information out for comment and by actively seeking citizen 
participation, can solve the problem identified by Nobel Prize winning economist Friedrich 
Hayck over fifty years ago. The “knowledge problem^ identified by Hayek is that no central 
authority can. ever gather sufficient infonnation to, replace dispersed private decision-making. As 
Hayek put it. “[KJknowledge . , . never exists in conc^enlratcd or integrated fomn but solely as 
thedispersedbits of incomplete and frequently contradictory knowledge which all the separate 
individuals posscssT'" The claim that outreach techniques that use sophisticated compuicrs and 
the internet solves this problem misunderstands both what the knowledge problem is and the fact 
that it can neverbe solved. As most technology and management professronuis will readily 
acknowledge, “Data t.s not . kno wledge,.” If the kncwledge.problem is not properly.understood, 
the liinitations of govemment are improperly understood and that can lead to decisions that will 
adversely affect citizens. 

Let me review some of the issues associated with the knowledge problem that cannot be 
solved by these initiatives. 
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Ihe Naturg of Kiiowtcdac: While some knowledge is explicit, Hayck idenlilied a 
category of knowledge that cannot he shared with anyone, including government. Thi.s 
is the knowledge that every individual has, but generally cannot easily articulate to 
others,. It is knowledge that is “local' to them, knowledge of time and place, and it 
cannot be aggregated. Such knowledge drives the decisions people make and the 
actioms they take every day. For example, wdiile you know what kind of car you drive 
and perhaps have some idea of the gas mileage your car gets, you arc probably not 
aware of why you choose one. product over another. Even if you try to explain this to 
.someone else,, it is somciinics very difficult to pul into words. Furtliennore. each time,- 
you make a decision, the context changes, which changes the trade-off. It is impossible 
for people to convey continually to government or anyone else the highly tiKh vidualized 
contexts for each type of decision they make every time they make one.: Some people 
may decide whcdicr to order a dessert in u restaurant based on whether they plan to 
work out the next day while others may focus on caloric content, price, or whether the 
restaurant smells bad. They may or snay not be able to aniculalc what caused them to 
make that decision but that context most likely would only be valid for that particular 
decision at that time- That is not information that the gavernment can obtain through a 
survey. 

Whaiks more, in a survey goveminent must aggregate intbnnation and doing so causes 
It to lose all context. Context is not just important; it is cracial. For example, even after 
thc dcction of Scott Brown in Massachusetts it is impossible to understand all of die 
trade-ofhi that people made when voting for him. What's more, it .seemed to be very 
difficult to know at the time what was happening in a timely manner and it is likely that,. 
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as perceptions changed, people were changing their minds. Finally, even alter tlie tact 
there seeined to be no general agreeinent on what people were thinliing when voting; 
This example illusiratcs \^hv suivc^s will alwavs be an imperfect tool for gathering 
information and contingent valuation surveys will be just as problematical. 

b. Gatherim; Intbrination. 'I here are a number of reasons why this is a much bigger 
problem than lust actively soliciting input. First, many people may find that the costs of 
supplying govemnent with infomiatioii exceeds the bendils. (Tliinik ol the number oi’ 
people, who simply hang up when a suiwey finn phones them because they donh want to 
spend 1 0 minutes answering questions. ) in fact many will probably find that, they do 
not want to share mfonnation with the government out of mistrust of how their 
information ivill be used or because they just consider it loo private. Some may want to 
share infomiatioii with government but will frame the iiifoimation in a misleading way 
to try and. affect some governmerLt policy in a way that suits them, (it could be argued 
that giving government information in a directed way to accomplish a specific end is 
what lobbyists do.) Some may just he to government. Finally, govenimem, officials 
may seek, actively same types of information., particularly infoiTnat!on,ihat supports 
their preferences. For whatever rea.son. it will always be difficult.- to sort oul tiie 
different sources of mfonnation. At a minimum, being a passive recipient of 
unrepresentative data is not going to give, a Statistically representative sample. 

c. Using Information. A large literature on bureaucratic, incentives and agency capture 
(,by .firms or activists! derails tliegap between wdiat might be considered the ‘Yiglif' 
thing to do for society and what is actually done. To date, while there are many 
suggestions to overcome these problems, there have been no effective solutions. 
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Certainly the use of benefit-cost analysis is one type of solution, as it does not favor any 
particular group. But when decisions on value-laden concepts like fairness and equity - 
and beiiulil-cosl analysis is ignored, il will be mure dillicull to. prevent rules that serve 
to benefit favored groups. 

Much of government regulation is a one-size-applics-to-ail solution. liven many bcncfit- 
cost analyses focus on total or average costs or benefits, whidrmay obscure important effects 
that vary with the diversity of llie. population. Tu the extent that prefei'ences lU'e different, even if 
you could gather the right infonnation m s timely manner to know everything (and it's not 
possible), regulations otten contain policies that satisty a tew' people's preferences at the expense 
of many. The more diverse people's preferences for different policies, the fewer people will be 
satisfied with tiie option policymakers choose. In generah this means that more people wall be 
less satisfied with how the government directs resources and would prefer alternative uses. 

Finally, one oflhe biggest problems willi Qic govennnenl’s use orinfoTmation in 
regulations is its inability to adapt quickly to changes in new infonnation. For example, the 
Food and Dnig Administration’s dctlnition for the use of the term "healthy" applied to food 
labeling is over 1 5 years old. Nutrition science. has changed during tliat tiine.'^ For example, the 
rule still includes a definition for total f it that fails To distinguisli between more beneticial fats 
like mono and polyunsaturated fats. 

Rulemaking is a slow, dehberale process, as it should be. But that, also means that il is 
difficult if not impossible to employ rulemaking effectively to solve problems in situations wdiere 
science is changing rapidly, luiaginc. for example, if the govcrnmcnl had tried to establish 
paformance standards for personal computers... By the time a proposal would be written it would 
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Why sliouldit matter tivat a 50 year-old hypothesis (the ilayck knowledge problem) is 
still essentially cniTcct and that govemnients will always be woefully short of the knowledge 
necessary to make iiiteiligenc decisions? It is iinpoitant because the presumption must alvyays be 
on the goveninient to show, as best it can with extremely imperfect tools such as benefit-cost 
analysis and nsk asscssmeuts, that there is some reasonable probability that n can improve the 
lives of citizens by the action it takes., it matters because we must set the bar. for such . 
interventions as high as possible so that at a minimiim. we follow the- guiding principle tor 
physicians, "'piimimi ml nocere'' first do no Iiami. Any inteiwention should be accompanied by 
a great deal of liumility with rcspcci to this priticiple,. as cverv attemp)! is fraught with 
uncertainty. When the go.vernment redirects resources by mandate, we will always be uncertain 
as TO whether those resources are going to a usetliat is of most value to society. 

In short, while the transparency and outi'each initiatives are laudable, there are some, 
problems' that can never be overcome (tacit knowledge, timeliness, motivation and aggregation) 
and others that have yet to be solved (incentives and capture). Tliere is a great deal of evidence 
of government faihiig to ovcrcornc these problems. The burden oTproofshouId always fall cm 
those, who believe they can solve the knowledge problem to show that it can be done. The same 
pmblcm arises when governments have tried to InsTitiite industrial policies by picking winners 
and losers: there is never enough knowledge to do so and the odds of success are no better than a 
coin toss. 

Even the goal of providing the public with infonnation. should be approached with great 
care. Tiie que.stion that should be asked when infonnation is to be provided is '’what is- the goal 
of providing that information?” In risk communication, for example, the goal is to provide 
people, with information to help infonn dicir decisions. So if people. get and understand the 
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inlbniiuliun, Iht; goal saliyiied. it' people decide Ihc risk is acceptable after ihey have been , 
fully informed about the consequences* Howeven regulatory agencies may not be satisfied with 
that outcome. '1 he Administration points out as a suceessfii! program the 1 oxic Release 
Inventory Program, i^equiring firms to report release of toxic chemicals. The success that is 
cited is the “large reductions in toxic releases Ihroughoul the United Stales.''’ But what li' there 
had been no reductions? What if. based on the actual risks as opposed to the presence of tlie 
hazards, people were satisfied with the levels of release and there were no reductions? Would it 
still be considered a success? Under noimal standards for evaluating the effectiveness^ of risk 
communication, it would still be a success. 

Another success story cited by 0MB in its “2009 Report to Congi'ess on the Benefits and 
Costs of Federal Regulations and LhUlindcd M andates on State Local and Tribal Eniitics” is the 
release of fatality data by the Occupational Health and Safety x'^dministration (OSHA'Ii lo 
“promote aceountabillty and j.’iromote saferw^orkplaces.’'’’' The OMR Report docs not cite 
whether this data was tested before it was released, or the actual goal of releasing this data.. For 
instance, there are a number ot' ways the infoimation could have been framed, It could have 
been framed as deaths per number of workers per year by tiim or by industry. It could also have 
been framed as deaths per llmi as a pcrcciilagc ofij-idaxStry deaths. Another way it coLild be 
framed is as deaths that resulted in a successful claim of finn negligence veivsus worker eiroTxS. 
One can imagine a numbci' of ways this information could be released and each one is likely to 
elicit a ditferent response and peifiaps* satisfy a different goal, 

Behavioral economics shows that it matters how infonnation is relea.sed, how questions 
are framed, and what the context of those questions is. This .means that release of data can be 
done m such a way that drives behavioral responses in a, desired way. There should be a goal for 
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reJeasing ini\)mTalian and the agency should test it to see il'il accomplishes the goal. It' there is 
more of a motive beyond informing people’s decision, then that should also be made transparent. 

Rcco mniien d a 1 i u n s 

OIRA can best serve- the American people by ensuring that regulatory agencies perform and 
use. high cjuality analysis in iheirdecision-making processes. C'ongi'ess should set high standards 
for regulation in view of the limited amount of knowledge govemment agencies will have 
available to them. GIRA can do this by: 

1 , Ensuring that all aspects of regulations are evidence based. , In particular, regulations 
should contain: 

a. Evidence of a systemic problem. This evidence shouldnot be a recitation of an 
anecdote, the agency's- legal authoniy, a potential probleim or a problem that is 
outside the agency’s primaiw goals as articulated by its Govei-nment Performance 
Results x-^ct (GPRA ) annual goals. If also should not he based on indi vidual 
failures, but on failures of &ic market or other institutions that might be corrected 
•through changes in the 'rules of the gainef ’ 

b. Evidence, through baseline analysis, that individuals, organizations, or otlier 
levels t)f gt^venuricnl will not fix the problem in the absence of federal 
intervention. Often, when govemment discovers a problem, timis or consumers 
discover the problem more or less at the same time and lake steps to coiTecl the 
problem. If the problem is expected to be coixected before or reasonably aftej-the 
end of a regulatory process, which includes- die time from final mk to the 
compliance date,, no regulation is necessary'. I’hi-s may be a period of anywhere 
from two to five y^ears. These alternative solutions may arise, directly fi'oni 
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LOiKuincr demand i>r indirectly tiirough either contractual changes or incentives 
resulting from judicial decisions; 

c. Analysis of the benefits and costs of a broad variety of options, including options 
that may require legislative changes, Decision makers should have available to 
Llicni analysis of regulatory options that range from the least lo the most 
restrictive. This means that the more restrictive the option ultimately. diosen. 
such as an engineering .standard like best availahle technology, the more analysis 
will be necessary to evaluate numerous less restrictive .options,. 

d. include in every regulation a plan for followriip or retrospective analysis lo 
de-temiine whether or not the regulation is accomplishing its goal. 

Focus. OIRA analy.sts on thorr role as quality control ofticers.. As stated in tlic "OMB 
Report to Congress.” **To promote evidence-based regulation, those who produce, the 
relevant numbers must respect scientific integrity.” This must apply tu Rl.As and OIRA 
must take the responsibility to ensure that this happens. This means a primary focus on 
the quality (ifRlAs and ensuring dial the RlAs are used lo infonn decisions. Where a 
policy option lias been chosen tliat ignores- the RlAs analysis because of a focus on 
fairness. or cquiiy. ensure tliat there is a welharticulated rationale for the decision, Where 
these conditions have not been met. return rules to the agencies. This m]l empower staff 
economists and encourage agencies to produce and use the results of high-quality 
analysis. Also. OIRA must ensure that the analyses are done and done completely and 
they must have sufficient time to conduct ihorougli reviews of the regulations. 

Examine the possibility that regulated entities have difficulty knowing which regulations 
are mipoitaiit and deteraiinc the extent to which too many regulations results in 
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organizational issues that adversely alTect the underlying goals regulations are intended 
to address. Begin to think about the core regul atony functions of governrnent as being 
rule destruction and siinpliticatlon as well as mle creation. 


‘ Tiiis testimuriy reflects only die vjew.s of its author and does not represent un official p^nsition of George Viasnn 
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Mr. Cohen. Thank you, Dr. Williams. Appreciate your testimony 
and your service to our Nation both in the military and at the Food 
and Drug. 

Next witness is Curtis Copeland. Dr. Copeland is a specialist in 
American national government at CRS. Dr. Copeland’s expertise is 
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appropriately relevant to today’s hearing on Federal rulemaking 
and regulatory policy. 

Previously to testifying before this Subcommittee he has held a 
variety of positions at the Government Accountability Office over a 
23-year period, received his Ph.D. from the University of North 
Texas, formerly known as North Texas State, the Flying Eagles, 
and the school that has a master’s degree in jazz band. 

Welcome back. Dr. Copeland, and you will proceed with your tes- 
timony. 

TESTIMONY OF CURTIS W. COPELAND, Ph.D., SPECIALIST IN 

AMERICAN NATIONAL GOVERNMENT, GOVERNMENT AND FI- 
NANCE DIVISION, CONGRESSIONAL RESEARCH SERVICE 

Mr. Copeland. Thank you, Mr. Chairman, Mr. Franks. Thanks 
for inviting me here today to discuss Federal rulemaking. 

You asked me to present the results of a recent CRS report that 
I wrote on the implementation of the Congressional Review Act, 
which was enacted in 1996 to give Congress more control over 
agency rulemaking. The first sentence of the CRA requires agencies 
to submit all of their final rules with GAO and both houses of Con- 
gress before they can take effect. 

At its own initiative GAO has been checking the Federal register 
to determine whether agencies have, in fact, submitted all of their 
rules. As it turns out, they haven’t. 

Between 1999 and 2008 GAO sent at least five letters to OIRA 
identifying nearly 1,000 substantive rules that had not been sub- 
mitted. GAO said OIRA didn’t respond to any of these letters and 
GAO and OIRA officials said that they were not aware of any ef- 
forts by OIRA to contact Federal agencies regarding these missing 
rules. Also, GAO did not send any of these letters to Congress or 
congressional Committees and did not notify the public about these 
unsubmitted rules. 

In May 2009 GAO sent another letter to OIRA listing 101 sub- 
stantive rules published during fiscal year 2008 that had not been 
submitted. The Department of Agriculture had the largest number 
of rules on the list. The subjects covered by the rules varied widely 
and included a final list of chemicals of interest as part of the De- 
partment of Homeland Security’s antiterrorism standards and sev- 
eral rules designating endangered species’ habitats. 

When contacted by CRS OIRA initially said it had no record of 
having GAO’s May 2009 letter. Later, however, OIRA sent an e- 
mail to the Federal agencies telling them to contact GAO to find 
out which rules were missing. 

Shortly thereafter the agencies began submitting their missing 
rules. However, as of this month 49 of the 101 missing rules from 
fiscal year 2008 still had not been submitted to GAO. 

In January 2010 GAO sent another letter to OIRA listing 31 
rules published during fiscal year 2009 that it had not received. 
GAO also sent letters to each of the agencies with missing rules. 
Again, the Department of Agriculture had the most missing rules. 
As of last week, however, all but three of the 31 missing rules had, 
in fact, been submitted to GAO. 

Although the CRA says rules can’t take effect until they are sub- 
mitted to GAO and Congress it appears that Federal agencies are 
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implementing most, if not all, of these rules anyway. Section 805 
of the CRA says that no action or omission under the act can be 
the subject of judicial review, and the issue of whether a court can 
prevent enforcement of unsubmitted rules has not been resolved 
conclusively. 

The CRA says that a Member of Congress can introduce a resolu- 
tion of disapproval as soon as a rule is submitted to Congress. 
Therefore, by not submitting their rules to Congress the agencies 
have arguably prevented Congress from using the expedited proce- 
dures in the CRA to disapprove their rules. 

Congress may conclude that agencies’ non-submission of their 
covered rules does not require congressional action. After all, the 
number of unsubmitted rules went down from 101 in fiscal year 
2008 to 31 in fiscal year 2009. 

Also, the agencies seem to be more responsive in submitting their 
rules after notification by GAO. However, if Congress wants to take 
action several options are available. 

Last June the House of Representatives passed H.R. 2247, the 
Congressional Review Act Improvement Act, which you sponsored, 
Mr. Chairman. The legislation would eliminate the requirement 
that rules be sent to Congress and instead would require submis- 
sion only to GAO. 

This change would make it easier for agencies to submit their 
rules electronically, which they cannot currently do to the House 
and Senate, and therefore could improve the rate of rule submis- 
sion. H.R. 2247 was referred to the Senate Committee on Home- 
land Security and Governmental Affairs on June 2009 but it has 
not been acted on since then. 

Congress could take other actions. For example, it could require 
GAO to continue identifying missing rules and could require OIRA 
to take certain actions to improve agencies’ compliance with the 
CRA. Also, GAO could be required to provide Congress with a copy 
of its CRA compliance letters, publish them in the Federal register, 
or publish a list of missing rules on GAO’s Web site. 

Mr. Chairman, that concludes my statement. I would be happy 
to answer any questions. 

[The prepared statement of Mr. Copeland follows:] 
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Prepared Statement of Curtis W. Copeland 



Statement of 

Curtis W. Copeland, Specialist in American National Government 
Congressional Research Service 


Before 


The Committee on the Judiciary 
Subcommittee on Commercial and Administrative Law 
House of Representatives 

July 27, 2010 


on 


“Federal Rulemaking and the Regulatory Process” 


Mr. Chairman and Members of the Subcommittee: 


Thank you for inviting me to testify at today’s hearing on '‘Federal Rulemaking and the 
Regulator)^ Process.” You asked me to preseut the results of a CRS report' that I wrote on the 
implementation of the Congressional Review Act (CRA, 5 U.S.C. §§ 801-808), which was 
enacted to reestablish a measure of congressional authority over agency rulemaking. 

Monitoring of CRA Ruie Submission Requirement 

The first sentence of the CRA (Section 801(a)(1)(A)) generally requires federal agencies to 
submit all of their final mles to both houses of Congress and the Government Accountabilify- 
Office (GAO) before they can talcc cflcct."^ Since the CRA was enacted in March 1996, GAO has 
received more than 53,000 rules, and maintains a public database of those rules. ^ At its own 
initiative, GAO has periodically compared the rules it receives with those published in the 
federal Register to determine whether any rules covered by the CRA had not been submitted. 


' CRS Report RL40997. Congressional Review Act: Rules Not Submitted to GAO and Congress, bv Curtis 
W. Copclatid. 

^ The CRA delays the effective dates of niles tliat OIRA considers “major’ even further — until 60 days 
after the date that the rules are published in the Federal Register or submitted to Congress, wliichever is 
later. Among other things, the CRA defines a niaior mie as one that has or is expected to have an annual 
impact on the economy of $100 million or more. 

■ The GAO database is available at http://w^vw'.gao.gov/fedrules/. 
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Because tlie definition of a “rule’' in die CRA is broader than those required to be published in the 
Federal Register, this check can rei'eal some, but not necessarily all, of the covered rules that 
have not been submitted. 

GAO did the first of these checks in 1997, determining whether all of the rules published from 
October 1 , 1 996, to July 31,1 997, had been submitted to Congress and GAO. ^ GAO ultimately 
concluded that 279 covered niles published during this 10-month period had not been submitted, 
and in November 1997 provided a list of these mlestothe Office of Information and Regulator)^ 
Affairs (OIRA) within die Office of Management and Budget (0MB). ' GAO said that OIRA 
distributed this list to the affected agencies and told them to contact GAO if they had any 
questions. 

In Februaiy^ 1998, because many of the ndes remained unfiled, GAO said that it followed up with 
each agency that still had missing rules. In March 1998 testimony before the Subconunittee on 
National Economic Growth, Natural Resources, and Regulatorj- Affairs, House Committee on 
Government Reform and Oversight, GAO said that 264 of the 279 missing niles had subsequently 
been submitted.'^ GAO also said die following: 

We do nol know if OIRA ever followed up wi(h (he agencies lo ensure compliance widi 
the filing requireineTit; we do know lhal OIRA never contacted GAO to determine if all 
rules were submitted as required.... In our view, OIRA sliould liavc played a more 
proaclive role in ensuring lhal ageiKies were bolh aware of the CRA filing requirements 
and were complying with tlicin, ' 

In December 1998, GAO published a notice in the Federal Register identifying “rules published 
by Federal agencies in the Federal Register Xhni were not received by [GAO] prior to the 
announced effective dates.”*' The notice included all final and interim final rules covered by the 
CRA that were published bcttvccu October 1. 1996. and December 31. 1997. GAO reported tliat 
more than 300 of these rules were not submitted to GAO prior to tlieir effective dates. Tlie 
Departments of Agriculture and Transportation, and the Federal Emeigency Management Agenc)-, 
issued about 60% of tlic rules that had not been submitted.*^ By the dale of GAO 's Federal 
Register notice (nearly one year after the end of the time period covered by the review), GAO 
said that it had received all of the ailes. 

OIRA Guidance on the CRA 

In 1998, Congress directed 0MB to issue guidance on certain requirements in the CRA, including 
the requirements in Section 801(a)(i)(A) regarding the submission of rules. On January 12, 
1999, the Director of 0MB issued a memorandum to tlie heads of federal departments and 
agencies on “Submission of Rules under the Congressional Review Act” in which he noted that 
the CRA requires agencies to submit each new final rule to both houses of Congress and to GAO 


' U S. General Accounting Office, Congressional Review Act: Implementation and Coordination. GAO/T- 
OGC-98-38, March 10, 1998, pp. 2-3. 

"Ibid. 

Ibid. 

Ibid., p. 3. 

^ U S. General Accounting Office, "Federal Agency' Rules Filed Under Congressional Review^ Act 
Following General Accoimling Office Review of Unfiled Rules,” 63 Federal Register llCll, December 
29, 1998. Until 2004, GAO was the General Accounting Office. 

^ The Department of Agrieiilturc nilcs were primarily issued by tlic Federal Crop Insurance Corporation. 
The Depaitmenl of Transportation rules were primarily issued by ihe Federal Aviation Adntimslralion. The 
Federal Emergency MaTiageinent Agency'’s rales primarily involved flood elevation determinations. 

This requiremenl was included as part of the Omnibus Consolidaled and Emergenev Supplemenlal 
Appropriations Act for 1999 (P.L. 105-277, 112 Slat. 2681-495, October 21, 1998). 
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“before the rule can take effect/'" Tlie memoranduni also included a form that 0MB and GAO 
developed to facilitate the submission of agency rules. 

On March 30, 1999, the 0MB Director issued another memorandum to the heads of federal 
departments and agencies on “Guidance for Implementing the Congressional Review Act/’'“ In 
tliat guidance, 0MB said that “In order for a rule to take effect, you must submit a report to each 
House of Congress and GAO containing the following: a copy of the aile; a concise general 
statement related to the rule, including whether the rule is a 'major rule;' and the proposed 
effective date of the rule.” According to 0MB, diis guidance is still in effect."’ 

GAO Letters to OIRA: 1999 through 2008 

GAO continued to check agencies' compliance with the CRA in subsequent years, and repeatedly 
notified OTRA of rules that had not been submitted. For example: 

• On September 21,1 999, GAO sent a letter to the Deputv' Administrator of OIRA 
identifying 3 1 substantive regulations that were published in the Federal Register 
during calendar year 1998 that “have not been filed with us and. presumabl>’, 
have also not been filed with the Congress.” 

• On July 3, 2003, GAO sent a similar letter to the Deputy Administrator of OTRA 
identifying 322 substantive regulations that w-ere published during calendar years 2001 
and 2002 but had not been filed with GAO, 

• On March 21. 2005, GAO sent another letter to the Deput>' Administrator of OIRA 
identifying 460 substantive regulations that were published during calendar years 2003 
and 2004 but were not filed with GAO. 

• On May 27, 2008, GAO sent a letter to the Administrator of OIRA identifying 

1 1 6 substantive regulations that were published during fiscal year (FY) 2007 but 
“have not been submitted to us as required by Section 801(a)(1)(A),” ’’ 

In each of dicsc letters, GAO noted the rule submission requirement in Section 801(a)(1)(A) of 
the CRA. and said “We trust that your office will use this information to ensure that executive 
agencies fiilly comply with [CRA] requirements by filing regulations with both the Congress and 
GAO.” GAO officials said that OIRA did not respond to GAO witli regard to any of these 


" OMB Memorandum M-yy-0?, Janiian' 12, 1999, available from the author. 

‘‘ OMB Memorandum M-99-13, March 30. 1999, available from (he author. 

’ ^ E-niail from Steven D. Atken, Deputy' General Counsel, OMB, November 9, 2009, a\’ailable from the 
author. 

Letter from Kathleen E. Wainiisky', Associate General Counsel for Operations, GAO, to Donald R. 
Abiiclde, Deputy' Administrator, OIRA, September 21, 1999, available from the author. 

'■ Letter from Kathleen E. Waimiskv, Maiwgiiig Associate General Counsel, GAO, to Donald R. Abuckle, 
Deputy' Adtninistrator, OTRA, July 3, 2003, available from the autlior. 

’ ^ Letter from Katlilccn E. Wamiisky, Managing Associate General Counsel, GAO, to Donald R. Abiicklc, 
Deputy Administrator, OTRA Marcli 21, 2005, available Ifom the author. 

' Letter from Robert J. Cramer, Associate General Counsel, GAO, to Susan E. Dudley, Administrator, 
OIRA, May 27, 2008, available fromtlic author. 

GAO said that it sent other letters and lists of rules to OIRA for other years between 1998 and 2008, but 
could not provide copies of those documents to CRS. GAO provided a copy of an April 1 0, 200 1 , letter to 
OIRA, but a referenced list of unfiled subsfaiilive rules (covering the period from January 1, 2000, tlirough 
December 3 I, 2000) was not included. 
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letters, aiid GAO and OIRA officials said they were not aware of any effort by OIRA to contact 
federal agencies regarding the missing niles during the time periods covered by these letters.''^ 

GAO’S May 2009 Letter to OIRA 

On May 26, 2009, GAO sent a letter to the Acting Administrator of OIRA stating that "‘a number 
of regulations have not been submitted to us as required by section 801(a)(1)(A) [of the CRA] .''" ' 
Enclosed with the letter was a list of 101 substantive rules that were published in the Federal 
Register FY2008 (i.e., October I, 2007, through September 30, 2008) and that had not 
been submitted to GAO. As indicated in Table 1 below, many different federal departments and 
agencies had issued the missing rules. However, the Departments of Agriculture, Commerce, 
Defense, Homeland Securitv'. and Transportation, as well as the General Services Administration, 
each liad more than five missing rules on flic list, and collectively accounted for more than 60% 
of the missing mles. 


Table I. Number of Substantive Final Rules Not Received by GAO, FY2008 


Department/Agency 

Number of Rules Not Received 

Department of Agriculture (USDA) 

20 

Department of Commerce (DOC) 

8 

Department of Defense (DOD) 

7 

Department of Health and Human Services (HHS) 

3 

Department of Homeland Security (DHS) 

Department of Housing and Urban Development (HUD) 

7 

1 

Department of the Interior (DOI) 

3 

Department of State (DOS) 

4 

Department of Transportation (DOT) 

12 

Department of the Treasury 

Department of Veterans Affairs (DVA) 

5 

1 

Executive Office of the President (EOP) 

2 

General Services Administration (GSA) 

9 

Peace Corps 

2 

Pension Benefit Guarantee Corporation 

2 

Small Business Administration (SBA) 

3 

Ocher agencies (one rule each) 

12 

Total 

101 


Source: Letter from GAO to OIRA, May 24, 2009. 


’ ^ Telephone conversations with GAO and OIRA officials, November 2009. One former OIRA official said 
he had a vague recollection of contacting federal agencies and telling them to submit missing rules, but he 
could not provide anv details. Telephone conversation with Donald Arbuckle, November 9, 2009. 

Letter from Robert J. Cramer. Managing Associate General Counsel, GAO. to Kevin F. Neyland, Acting 
Administrator, OTRA. Mav 26, 2009, available from the author. 
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The subjects covered by the 101 missing rules from FY2008 were also varied, and included the 
following: 

• A November 2007 rule that was issued by DHS entitled "'Appendix to Chemical 
Facility Anti-Terrorism Standards,’' which had been required by Section 550 of 
tlie Department of Homeland Security' Appropriations Act of 2007 (P.L. 109-295, 
October 4, 2006),'' Among other things, the rule made final a list of "'chemicals 
of interest” (COI), adjusted tlic “screening threshold quantities” for certain COL 
and defined the specific security issue or issues implicated by each COI. 

• An October 2007 rule diat was issued by the Food and Nutrition Serv ice within 
USDA on “Procurement Requirements for the National School Lunch, School 
Breakfast and Special Milk Programs.”^^ According to the nile summary', it made 
“changes in a school food autliority’s responsibilities for proper procurement 
procedures and contracts. limits a school food authority's use of nonprofit school 
food service account funds to costs resulting from proper procurements and 
contracts, and clarifies a State agency ’s responsibility to review and approve 
school food authority' procurement procedures and contracts.”*^ 

• An October 2007 rule tliat was issued by the Fish and Wildlife Service vvidiin 
DOT on “Endangered and Threatened Wildlife and Plants; Designation of Critical 
Habitat for die Guaj [oacutejn (ElcuthcrodactyTus cooki).”^ According to die rule 
summary; it designated critical habitat for the guajoii (a rock frog endemic to 
Puerto Rico) under the Endangered Species Act of 1973, as amended, 

• A Novciiibcr 2007 rule diat was issued by the Fanii Service Agency (FSA) widiiii 
USDA on “Regulatory' Streamlining of the Farm Service Agency’s Direct Farm 
Loan Programs. According to the rule suniiiiary, it “simplifies and clarifies 
FSA’s direct loan regulations; implements the recommendations of the USDA 
Civil Rights Action Team: meets the objectives of the Papenvork Reduction Act 
of 1995: and separates FSA’s direct Farm Loan Programs regulations from the 
Rural Development mission area's loan program regulations. 

• A December 2007 rule that was issued by the Equal Employment Opportunity’ 
Commission (EEOC) on “Age Discrimination in Employment Act: Retiree 
Health Benefits.”"^ According to the rule summary; it allowed employers to 
“create, adopt, and maintain a w ide range of retiree health plan designs, such as 
Medicare bridge plans and Medicare wrap-aroiuid plans, vvidiout violating the 


U.S. Department of Homeland Security; “Appendix to Chemical Facility' Anti -Terrorism Standards,” 72 
Federal Register 65396, November 20. 2007. For detailed information on this issue, see CRS Report 
R40695, Chemical Facility Seevrify: Reauthorization, Policy Issues, and Options for Congress, bv Dana A. 
Shea. 

“ U.S. Dcpaitincnt of Agriculture, Food and Nutrition Scnicc, “Piocurcuiciit Rcquiicmcuts for the 
National School Lunch, School Brealdast and Special Milk Piogranis, 72 Federal Register 61479, October 
31,2007. 

-- Tbid.,p. 61479. 

U.S, Department of the Interior, Fish and Wildlife Sciv’icc, “Endangered and Tlircatcncd Wildlife and 
Plants; Designation of Critical Habitat for the Guaj|oacule|n (Eleulherodactvlus cooki),” 72 Federal 
Register 60068, October 23, 2007. 

U.S, Department of Agriculture, Farm Sciv'icc Agency, “Regulatory Streamlining of the Farm Service 
Agency's Direct Farm Loan Programs,” 72 Federal Register November 8, 2007. 

-‘Hbid.’p. 63242. 

■ U.S. Equal Emplovmenl Opportunity CommissioiL “Age Discrimination in Emplovment Act: Retiree 
Health Benefits, “ 72 Federal Register 72938, December 26, 2007. 
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Age Discrimination in Employment Act of 1967 (ADEA). To address concerns 
that the ADEA ma}' be constnied to create an incentive for employers to 
eliminate or reduce retiree hcalfli benefits, EEOC is creating a narrow exemption 
from the prohibitions of the ADEA for the practice of coordinating employer- 
sponsored retiree health benefits with eligibilit}’ for Medicare or a comparable 
State health benefits program. 

• A December 2007 rule that was issued bythe Office of Thrift Supen ision (OTS) 
within the Department of the Treasury- on “Permissible Activities of Savings and 
Loan Holding Companies.”"^ One of the stated purposes of the mle is to “expand 
the pennissible activities of savings and loan holding companies (SLHCs) to the 
full extent permitted under the Home Owners' Loan Act (HOLA).“ The rule also 
amended the agency’s existing requirements ‘to confonn the regulation to the 
statute that it is intended to implement, and to set forth standards that OTS will 
use to evaluate applications submitted pursuant to the statutory application 
requirement.’''^^ 

• A February 2008 rule that was issued by the National Oceanic and Atmospheric 
Administration (NOAA) within DOC on “Endangered and Threatened Species: 
Final Threatened Listing Determination, Final Protective Regulations, and Final 
Designation of Critical Habitat for the Oregon Coast Evolutionarily Significant 
Unit of Coho Salmon, According to the mle summary, it w'as a “final 
determination to list the Oregon Coast coho salmon (Oncorhynchus kisutch) 
evolutionarily significant unit (ESU) as a threatened species under the 
Endangered Species Act (ESA).” The agency said it was “also issuing final 
protective regulations and a final critical habitat designation for the Oregon Coast 
coho ESU.”^^ 

• A Febaiarv' 2008 rule that was issued by the Bureau of Land Management (BLM) 
within DOl on "Oil and Gas Leasing; National Petroleum Rcscr\ c - Alaska” 
(NPR-A),^"’ According to the summary-, the rule “amends the administrative 
procedures forthe efficient transfer, consolidation, segregation, suspension, and 
unitization of Federal leases in the NPR-A. The rule also changes the way the 
BLM processes lease renewals, lease extensions, lease expirations, lease 
agreements, exploration incentives, lease consolidations, and termination of 
administration for conveyed lands in the NPR-A. Finally, the rule makes the 
NPR-A regulation on additional bonding consistent with the regulations that 
apply outside of the NPR-A 

• An April 2008 mle issued by NOAA's National Marine Fisheries Service on 
“Endangered and Threatened Species; Designation of Critical Habitat for North 


Tbid.,p. 72938. 

U.S. Department of the Treasury^, Office of Thrift Supervision, “Permissible Activities of Savings and 
Loan Holdii^ Con^anies,” 72 Federal Register 72235, December 20. 2007. 

-Hbid,p. 72235. 

U.S. Department of Commerce, National Oceanic and Atmospheric Administration, “Endangered and 
Tlireatened Species: Final Tlirealened Listii^ Deleraiiiialioii, Final Proleclive Regula lions, and Final 
Designation of Critical Habitat for the Oregon Coast Evolutionarily Significant Unit of Coho Salmon, ' 73 
Federal Register 7816, Fcbniary' 11, 2008. 

Tbid,p. 7816. 

■■ U.S. Depaitinent of the Interior, Bureau of Land Management, “Oil and Gas Leasing; National Petroleum 
Reserv e - Akiska." 73 Federal Register 6430, February^ 4, 2008. 

“ Tbid.p. 6430. 


6 



96 


Pacific Right Whale.”'' According to the rule summar> , tlie “North Pacific right 
whale was recently listed as a separate, endangered species, and because this was 
a newly listed entity, wc were required to designate critical habitat for it.”’^ 

• A June 2008 rule that was issued by the OfQce of the Secretaiy^ within DHS on 
“Procedures for Transportation Workplace Drug and Alcohol Testing 
Programs.”"’ According to the summary', the rule amends certain provisions of its 
daig and alcohol testing procedures to “change instaictions to collectors, 
laboratories, medical review officers, and employers regarding adulterated, 
substituted, diluted, and invalid urine specimen results. These changes are 
intended to create consistency with specimen validity- requirements established 
by the U.S. Department of Health and Human Services and to clarify and 
integrate some measures taken in two of our own Interim Final Rules. Tliis Final 
Rule makes specimen validity testing mandatory within the regulated 
transportation industrics.”'^^ 

• A July 2008 mie that was issued by the Transportation Security Administration 
within DHS on “False Statements Regarding Security Background Checks.”^' 

According to the mle summaiy, it codifies statutory' provisions that “prohibit 
public transportation agencies, railroad carriers, and their respective contractors 
and subcontractors from knowingly misrepresenting Federal guidance or 
regulations concerning security background checks for certain individuals. 

• A September 2008 rule issued by the National Highw-ay Traffic Safety 
Administration (NHTSA) within DOT on “Nonconfoiming Vehicles Decided to 
be Eligible for Importation,'”*' According to the rule summary, it “revises the list 
of vehicles not originally manufactured to conform to the Federal motor vehicle 
safety' standards (FMVSS) that NHTSA has decided to be eligible for 
importation,”'*’ 

OIRA’s Reaction to GAO’s May 2009 Letter 

When contacted by CRS in October 2009, OIRA initially said that it had no record of having 
received the May 2009 letter from GAO.**^ However, on November 12, 2009, the Deputy 
Administrator of OIRA sent an e-mail to federal agencies saying that it “had come to my attention 
that your agency may not have submitted final rules to Congress and to [GAO] as required by the 


U.S. Deparlmenl of Commerce, National Oceanic and Atmospheric Adminislralion, National Marine 
Fisheries Scivicc, ‘‘Endangered and Tlireatened Species: Designation of Critical Habitat for North Pacific 
Right Whale,” 73 Federal Register 19000, April 8, 2008. 

“ibid.p. lyooo. 

^ U.S. Department of Homeland Securing Office of the Secretaiys “Procedures for Transportation 
Workplace Drug and Alcohol Testing Programs, 73 Federal Register 35961. June 25, 2008. 

-®Tbid.,p. 35961. 

U.S. Department of Homeland Security, Directorate of Border and Transportation Security, 
Transportation Security AdmimslralioiL “False Stalemenls Regarding Security Background Checks,” 73 
Federal Register 44665, July 31, 2008. 

Ibid., p. 44665. 

U.S. Department of Transportation. National Highway Traffic Safely Administration, “List of 
Nonconfonning Vehicles Decided to be Eligible for Importation," 73 Federal Register 5674 1 , September 
30, 2008. 

^-Tbid.p. 56741. 

Telephone conversation with OTRA and OMB officials, November 6, 2009. However, GAO officials 
subsequently told CRS tliat GAO had evidence that OIRA had received the list of missing mles by at least 
June 2009. 
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Congressional Review Act.” He urged die agencies to “contact the GAO to detemiine which rules 
they ha^ e not } et received from your agency'.” (The Deputy Administrator did not, however, 
provide the agencies w itli a list of the missing rules, cidicr overall or for their agency.) He also 
noted in the e-mail diat “agencies must submit all final rules to Congress before they can take 
effect,” and provided the agencies with a copy of OMB’s 1999 guidance on the CRA. 

The following week, representatives from GAO's Office of the General Counsel told CRS that 
federal agencies had begun submitting some of the missing rules listed in the May 2009 letter. 
Nevertheless, asofJuly 13, 2010, GAO's database indicated that 49 of the 101 rules listed in 
GAO’s May 2009 letter still had not been submitted. Many of the rules that had been submitted 
were not received at GAO until 2010 — in some cases more than two years after dicy were 
published in the Federal Register. 

GAO’S January 2010 Letter to OIRA 

On Jmiuaiy 19, 2010, GAO sent a letter to the OIRA Administrator identifying 31 substantive 
regulations that were published during F72009 and that had not been submitted to GAO."*^ In the 
letter, GAO said “wc appreciate recent efforts made by your office to encourage executive 
agencies to comply witli the requirements of 5 U.S.C. § 801(a)(1)(A), and w ould be pleased to 
discuss ways in which w'e can work together to ensure that agencies comply folly wnth CRA 
requirements by submitting rules both to Congress and to GAO.” GAO also reportedly sent 
separate letters to each of the agencies that had missing niles, along witli a listing of the rules tliat 
had not been received from each agency. GAO said it did so to avoid having to respond to 
subsequent inquiries from the agencies about what rules w-ere missing, 

The list of rules enclosed with the letter indicated that 14 of the 3 1 missing rules liad been issued 
by USDA, including 4 rules each from the department’s Commoditv Credit Corporation and 
Forest Serviee. Seven other missing rules had been issued by SBA, how'ever, the ageney 
reportedly contended that it had previously submitted the rules, and later submitted other copies 
to GAO.‘*^^ Otlier departments and agencies with rules on the GAO list included DOT (tlircc 
rules); and DOC, DOE, HUD, DOL, the Federal Deposit Insurance Corporation, the National 
Credit Union Administration, and the Social Security Administration (one rule each), 

Although the CRA requires agencies to submit all of their covered rules to GAO and Congress 
before they can take effect, GAO said that the list of 3 1 missing rules ineluded only “substantive” 
regulations, and “does not include items such as technical amendments to regulations previously 
published in the Federal Register.'' Several of the missing rules were considered “significant” 
under Executive Order 12866 (a priority- category higher than “substantive”),'^'^ and therefore had 
been reviewed by OIRA before being published in the Federal Rcgisier^^ These included; 


" GAO said il was nol aware llial OIRA had previously uiged agencies to conlacl GAO regarding iheir 
missing mlcs. Telephone eonversation with Shirley Jones, Assistant General Counsel, Govennnent 
Accountability' Office, November 18, 2009. 

'■ Leller from Roberl J. Cramer. Managing Associate General Counsel, GAO. lo Cass R. Sunslein. 
Administrator, OTR A, Januaiy 1 9, 2010. A cojjv' of this letter is available from the author. 

Telephone conversation with Sabrina Strcaglc, GAO’s Office of the General Counsel. Februan' 24, 2010. 
Ibid. 

In the Unified Agenda of Federal Regulatory and Deregulatoiy=^ Actions, mles are placed into one of five 
priority categories. From liighcst to lowest, those categories arc: (1) economically significant (tvhich is 
essenlially lire same as "inajor” imder the CRA); (2) other significant; (3) substantive, nonsignificant; (4) 
routine and frequent; and (5) infoniiational or adininistrative. 

The President. E.veculive Order 12866, "Regulatory Planning and Review,” 58 Federal Regb'ter 51735, 
October 4, 1993. Section 3(0 of the order defines a "significant" rule as one that may "(I) Have an annual 
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• A December 2008 rule issued by the USDA Commodity Credit Corporation that 
extended the Milk Income Loss Contract (MILC) Program from October i, 2007, through 
September 30. 2012.''^' USDA said that the rule also adjusted tlie milk price support 
program regulations to specify that support purchases will only be made from 
manufacturers and not from third parties such as brokers. Expenditures under the 
program for die authorized period were estimated at between $300 million and $400 
million. 

• A December 2008 SBA rule on the "lender oversight program'’ that (miiong other things) 
codified the agency’s process of risk-based oversight, including "accounting and 
reporting requirements; off-site reviews/monitoring; on-site reviews and examinations: 
and capital adequacy requirements.”'^ 

Other missing rules appeared substantive in nature, even though they were not considered 
‘"significant” under the executive order. One such rule, issued by the Animal and Plant Health 
and hispcction Scnicc within USDA in October 2008, amended and republished tlie “list of 
select agents and toxins that have the potential to pose a severe threat to animal or plant health, or 
to animal or plant products.”*'’ The action was required by the Agricultural Bioterrorism 
Protection Act of 2002 (P.L. 107-188). 

OIRA’s Response to GAO’s Letter 

In March 2010, a representative from GAO's office of the general counsel said tliat OlRAhad not 
responded to GAO’s Januaiy 2010 letter to the OIRA Administrator,^^ She also said that GAO 
was unaware of any actions by OTRA to contact agencies regarding the missing rules. However, 
OIRA officials said tliat after receiving GAO's Januaiy 2010 letter, the Deputy Administrator of 
OIRA sent another e-mail to federal agencies that reminded them of their obligation to submit 
their rules to GAO and Congress, and provided another eopy of OMB’s 1999 guidanee on the 
CRA.‘'^ They also said that OIRA planned to send similar e-mails twice each year to agency 
regulatory officials, and planned to give GAO a list of those agency officials so that GAO could 
resolve any concerns about unsubmirted rules more quickly. Finally. OIRA officials said that they 


effect on the econony of $ 1 00 million or more or ach'crscly affect in a inatciial way the economy, a sector 
of the econo nus productivit}', competition, jobs, tlie em iroimieiit, public health or safety, or State, local, or 
iribal govenimenls or communities; (2) Create a serious inconsistenev or otherwise interfere with an action 
taken or plamied by another agency: (3) Materially alter the budgetaiv- impact of entitlements, grants, user 
fees, or loan programs or the rights and obligations of recipients thereof; or (4) Raise novel legal or policy 
issues arising out of legal mandates, llic President's priorities, or the principles set forth in this Executive 
order.” 

U.S. Department of Agriculture, Commodity Credit Coiporation, “Milk Income Loss Contract Program 
and Price Siippoit Program for Milk,” 73 Federal Register 73764, December 4, 2008. 

U.S. Small Business Administration, “Lender Ov'crsi^it Program,” 73 Federal Register 75498, 
December 11, 2008. 

U. S. Depaitment of Agriculture, Animal and Plant Health Inspection Seivice, “Agricultural Biotenorisni 
Protection Act of 2002; Bicmiial Review and Rcpublication of tlic Select Agent and Toxin List,” 73 
Federal Register 61325, October 16, 2008. 

E-mail from Sabrina Streagle, Office of the General Counsel, GAO, March 15, 2010. 

■ ^ Telephone conversation with Michael Fitzpatrick, OIRA associate admiiiistiator, and Kevin Neyland, 
OTRA depulv administrator, March 15, 2010. 
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planned to raise tlie issue of compliance widi die CRA at meetings of tlie Regulatory Working 
Group. 

As of July 23, 2010 — more than six months after GAO's January' 2010 letter to OIRA — 3 of 
the 3 1 rules listed as missing in GAO's January' 2010 letter had still not been submitted to GAO. 
The three mles were the following; 

• A November 2008 rule issued by' the Veterans Employment and Training Service within 
DOL that (among other things) revised the requirement that federal contractors track and 
annually report the number of employees in their workforces who arc veterans covered 
under the law.'^'" 

• A December 2008 rule issued by the USDA's Rural Utilities Service that established a 
"unified guaranteed loan platform for the cnlianccd delivery' of four existing Rural 
Development guaranteed loan programs — Community' Facility'; Water and Waste 
Disposal; Business and Industry; and Renewable Energy Systems and Energy Efficiency 
Improvement Projects.”'^ The rule also incorporated provisions “that will enable the 
Agency to better manage the risk associated with making and servicing guaranteed loans 
and that will reduce the cost of operating the guaranteed loan programs. This mle was 
considered "significant" under Executive Order 12866 and was reviewed by OIRA. 

• A September 2009 rule issued by HUD on the department’s Home Equity Conversion 
Mortgage (HECM) program. Among other tilings, the mle established ‘testing 
standards to qualify individuals as HECM counselors eligible to provide HECM 
counseling to prospective HECM borrowers." According to the department, HECM 
counseling enables elderly homeowners to make more informed decisions when 
considering mortgage options and whether to pursue a ITECM loan. 


Concluding Observations 

Agency regulations generally start with an act of Congress, and arc die means by which statutes 
are implemented and specific requirements are established. Therefore, Congress has a vested 
interest in overseeing the regulations that agencies issue pursuant to those statutes. Because 
congressional audiority over agency rulemaking was believed to have waned in recent decades 
(while presidential authority' over rulemaking had increased), the CRA was enacted in an attempt 
to reclaim a measure of congressional control.^" Although Congress can learn about the issuance 
of agency rules in many ways, the requirement in Section 801(a)(1)(A) of the CRA that agencies 
submit all of their final mles to GAO and Congress before they' can take effect helps to ensure 
that Congress will have an opportunity to review, and possibly disapprove of, agency mles. 


'' The Regulatory Working Group was established bv Section 4(d) of Executive Order 1 2866, and is 
composed in part of representatives from each agency' that tlie OIRA administrator determines to liave 
"signilicanl regulalory responsibility.” 

U.S. Department of Labor, Vctcrarrs Enrplovniciit aridTraniing Seix'icc, ‘■‘Annual Report from Federal 
Contractors/' 73 Federal Register 65766, November 5, 2008. 

■ U.S. Deparlmenl of Agricullure, RumI Utilities Service, "Rural Development Giiaianleed Loans,” 73 
Federal Register 76698, Decetrrber 17, 2008. 

Ibid. 

U.S. Deparlmenl of Housing and Urban Development, “Home Eqiiilv Conversion Mortgage (HECM) 
Counseling Standar dization and Roster,” 74 Federal Register 4531 1, September 2, 2009. 

Join! slalemenl of House and Senate Sponsors, 142 Cong. Rec. S3683, al S3686 (daily ed. April 18, 
1996), at 142 Cong. Rec. S3683. 
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Notwithstanding this requirement. GAO said diat it did not receive more than 1 ,000 final rules 
between 1999 and 2009. It is possible that some of these rules were submitted by the rulemaking 
agencies, and were missing because of problems with die receipt of the rules by GAO or 
Congress. However, because ncitlicr GAO nor either house of Congress received mtuiy of these 
rules, it seems more likely that the agencies did not submit them as required by the CRA. 

The CRA says that a Member of Congress can introduce a joint resolution of disapproval 
regarding a rule "beginning on the date on which the report referred to in section 801(a)(1)(A) is 
received by Congress. Therefore, by not submitting these rules to Congress, the rulemaking 
agencies have arguably' prevented Congress from using the expedited disapproval authority that is 
provided for in the CRA.'^" The fact diat Congress has used die CRA to disapprove only one rule 
since die legislation was enacted'^ docs not lessen agencies’ responsibilities to submit their rules 
in accordance with the act’s requirements. 

Effective Dates and Judicial Review 

As noted previously. Section 80 1 (a)(1)(A) of the CRA say's that covered mies cannot take effect 
until they arc submitted to both GAO and both Houses of Congress. A key sponsor of the 
legislation, Representative David McIntosh, explained during the floor debate on the bill diat 
would become the CRA(H.R. 3 136 in the 104**’ Congress) that "‘Under Section 8(a)(1)(A), 
covered rules may not go into effect until the relevant agency submits a copy of tlic rule and an 
accompanying report to bodi Houses of Congress.”'’^ The same day. Senator Don Nickles, another 
sponsor of the bill, said that "Upon issuing a final mle, a Federal agency must send to Congress 
and GAO a report containing a copy of the rule .”^^ A separate joint statement by the principal 
sponsors of the CRA tliat was published in the Congressional Record shortly after enactment 
stated tliat “any covered rule not submitted to Congress and the Comptroller General will remain 
ineffective until it is submitted pursuant to subsection 801(a)(l)(A),”‘’’ 


CRS exfimiiied the House and Senate executive coiiuiimucalion databases on October 20, 2009. wliich 
indicated that 80 of the 101 lules that GAO identified in its May 2009 letter to OTRA had not been received 
by the House of Representatives, and 8 1 liad not been received bv the Senate. 

U.S.C. §802(a). 

Congress can also use its regular legislative procedures to overturn agency rules, and has also prevented 
ccitaiii lilies from being issued or made final llirougli appiopiiahons lestrictions. Sec CRS Report 
RL34354, Congressional Influence on Rulemaking and Regulation Through Appropriations Restrictions, 
by Curtis W. Copeland. Most of the expedited procedures in the CRA are only applicable to the Senate. 

In 2001, Congress disapproved a lulc on ergonomics in the workplace. See U S. Department of Labor, 
Occupational Safety and Health Adiniiiistration, “Ergonomics Program,” 65 Federal Register 68261, 
November 14. 2000. Allhougli the CRA has been used to disapprove onlv one rule, il may liave other, less 
direct or discemable effects (e.g., keeping Congress informed about agency rulemaking and preventing the 
publication of rules llial may be disapproved). 

142 Cong. Rec. H3005 (daily cd. March 28, 19%). 

“ 142 C'o«g. Rec. S3 120 (daUy ed. March 28, 1996). 

Joint slalemenl of House and Senate Sponsors. 142 Cong. Rec. S3683, al S3684 (daily ed. April 18, 

1 996). The Justice Department has suggested that such post-cnactment legislative histoiv should not cany 
any weight. (See letter dated June 11, 1997 to the Honorable Lamar Smitli Cliairman, Subcommittee on 
Inunigration and Claims, Senate Judician- CommiUee, Ifom Andrew Fois. Assistant Allomey General. 
Office of Legislative Affairs, DOJ, and accompanying analysis dated June 10, 1997, at 10 n. 14.) Similarly, 
the Supreme Court has said tliat “less formal types of subsequent legislative history provide an extremely 
Iwardous basis for inferrmg the meanii^ ofa congressional enaclmenl.” (Consumer Product Safelv 
Coinniissioii v. GTE Sylvaiiia, 447 U.S. 102 (1980). In this case, the "subsequent legislative histoiv ' was a 
conference report for legislation llial was being considered afler the eiiacliuent of an earlier statute.) On ihe 
other liand, the Supreme Court has also described posl-enaclmenl statements bv legislative sponsors as an 
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Nevertlieless. it appears that agencies have implemented some, if not all, of the missing rules. 
Some of the rules have not been submitted for years. For example, of the 3 1 missing ailes that 
GAO identified in its 1999 letter to OIRA, 24 were not listed in die GAO database in November 
2009 — more than 10 years after they were published and scheduled to go into effect. Of the seven 
rules that were later submitted, some were not received at GAO until years after they were 
published and scheduled to go into effect. 

Section 805 of the CRA states that ^‘No determination, finding, action, or omission under this 
chapter shall be subject to judicial review.” The joint statement said that diis provision meant that 
‘ihe major rule determinations made by the Administrator of the Office of Information and 
Regulatory Affairs of the Office of Management and Budget arc not subject to judicial review. 
Nor may a court review whcdicr Congress complied with the congressional review procedures in 
this chapter.” The joint statement went onto say that 'Tlie limitation on judicial review in no way 
prohibits a court from detennining whether a rule is in effect. For example, the audiors expect 
that a court might recognize tliat a rule has no legal effect due to the operation of subsections 
80l(a)( l)(A) or 801 (a)(3),” The issue of whether a court may prevent an agency from 
enforcing a covered rule that was not reported to Congress has not been resolved conclusively. 

Some of the missing rules were interim final or direct final rules, or w ere final rules in w hich the 
agencies specifically invoked die ‘'good cause” e.xception to the notice and connnent 
requirements in the Administrative Procedure Act.^*^ Section 808 of the CRA states that agencies 
can make their rules effective '"at such time as the Federal agency promulgating tlic rule 
determines” when die agency invokes tlic good cause exception. Therefore, in these cases, the 
agencies would appear to be able to put the niles into effect even though they had not been 
submitted to GAO and Congress. However, the joint statement by the sponsors of the CRA that 
was published in the Congressional Record shortly after enactment states that even these rules 
must be submitted to GAO and Congress “as soon as practicable after promulgation” to peniiit 
the congressional review period to begin. 

OIRA and GAO Actions 

The CRA currently assigns both GAO and OIRA limited roles in the rule submission process. 
OIRA is required to dctcmiinc which rules arc "major,” and GAO is to write a report on each 
major rule within 15 calendar days. GAO has voluntarily taken on the task of determining 
whether it has received all of the rules published in the Federal Register, and has periodically 


"aulhorilalive guide lo Ihe slaUile's consiniclion.” (See, fore.xan^le, Norlh Haven Bd. of Education v. Bell, 
456 U S. 512, 526-27 (1982) (citing a bill siiininaTy' placed in the Congressional Record by the bilks 
sponsor after passage, and explanatoty remarks made two years later by the same sponsor); Pacific Gas & 
ElccJiic Co. V. Energy Rc.source.s Conservation and Development Commission, 461 U.S. 190, 211 n. 23 
(1983)(relying on a 1965 explanation by “an important figure in the drafting of the 1957 [Atomic Energy- 
Act I’'); and Grove Citv College v. Bell, 465 U.S. 555, 567 (1984) (remarks of sponsors deemed 
authoritative when thev arc consistent w ith the language of the legislation).) 

Joint statement of House and Senate Sponsors, 142 Cong. Rec. S3683, at S3686 (daily ed. April 18, 
1996). 

For an analysis of the legal unccitaintV' adhering to an agency's failure to report a covered rule to 
Congress, sec CRS Report RL30116, Congressional Review of Agenev Rulemaking: An Update and 
A.ssessment of The Congressional Reviesv Act after a Decade, bv Morion Rosenberg, pp. 28-34. 

See 5 U.S.C. §553(b)(3)(B). When agencies use tl»e good cause exception, the act requires that thev 
explicitly say so and provide a rationale for the exception's use when the rule is piibhshcd in tlic Federal 
Register. A federal agency's iiivocaliou of Ihe good cause exception (or oilier exceptions lo notice and 
connnent procedures) is subiect to iudicial review. 

^ Joint slalemenl ofHouse and Senate Sponsors, 142 Cong. Rec. S3683, al S3684 (daily ed. April 18, 
1996). 
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notified OIRA of tuiy missing rules. However, OIRA did not respond directly to GAO regarding 
most of these letters. Also, GAO has not sent Congress copies of its letters to OIRA, or otherwise 
informed Congress about die scope of this issue. It has also not provided the public vvidi a list of 
these missing rules since 1998. 

Congressional Options 

Congress may conclude that agencies' non-submission of rules as required by the CRA is not a 
serious issue, or that it is an issne that can be left to GAO, OIRA, and federal agencies to resolve. 
Also, GAO's January^ 2010 letter to OIRA listed only 31 missing rules during FY2009, indicating 
that the problem may be getting better as a result of recent administrative actions. However, 
should Congress decide to address this issne, several options are available. 

Current Legislation 

On Jmie 16, 2009, the House of Representatives passed H R. 2247, the "Congressional Review 
Act Improvement Act,'’ which you sponsored, Mr. Chairman. The bill would amend the CRA and 
eliminate the requirement that federd agencies submit their covered rules and related reports to 
both Houses of Congress before such niles can take effect. On June 17, 2009, the bill was referred 
to the Senate Committee on Homeland Security and Governmental Affairs. No action has been 
taken regarding the legislation since that date. 

If H.R. 2247 is enacted, covered rules and reports would still have to be submitted to GAO, and 
GAO would be required to submit to each House a weekly report containing a list of the rules 
received, including a notation identiffing each major nile. The Speaker of the House of 
Representatives would be required to publish the GAO report in the Congressional Record. The 
House of Representatives passed identical legislation during the 1 10th Congress (H.R 5593), but 
the Senate did not act on the bill before the end of the I lOth Congress. 

According to the report on H R. 2247 by the House Committee on tlie Jndiciaiy, the bill ‘\vould 
reduce reporting requirements for agencies that submit information to the legislative branch under 
the Congressional Review Act (CRA).”^ Currently, agencies "must often resort to hand- 
delivering the required materials by courier to the House and Senate, in order to comply with the 
CRA and the standards regarding communications trajismitted to Congress. Materials are 
frequently returned to tlie promulgating agency for failure to comply with tlie CRA or dicse other 
congressional requirements, delaying implementation of the nile.”^'’ 

It is possible that elimination of the requirement that agencies submit their mles and related 
reports to the House and the Senate could increase the ability' and willingness of agencies to 
submit their rules to GAO, citlicr electronically or odicrwisc.’*^ However, fewer FY2008 missing 


■ U.S. Congress. House Comniillee on the Jiidiciarv, Congressional Review Act Improvement Act. report lo 
accompany H.R. 2247, 1 1 1* Cong., T’ scss., H.Rcpt. 111-150 (Washington; GPO, 2009), p. 5. 

;^Ibid.,p.'3. 

' ' GAO lias said tlial il lias been able lo receive CRA-covered rules and reports eleclronicallv since 1999. 
but that most agencies do not do so because tliey^ must submit paper copies to the House and the Sciiatc. 

See U.S. Government Accountability Office, Congressional Review Act, GAO-08-268, November 6, 2007, 
p. 3. Also, inils Mav 27. 2008, leller to llie Administralor of OIRA. GAO noled llial Congress was 
consideiing ameTidments to the CRA that would eliiuinate the requirement tliat agencies subinit mles to the 
Senate and the House of Representatives (HR. 5593, 110^*’ Congress), and said if the bill was enacted into 
law, "we would welcome the opportunilv lo work with your office and federal agencies lo implement the 
law and make greater use of electronic submission of rules to our Office.’’ Letter from Robert J. Cramer, 
Associate General Counsel, GAO. lo Susan E. Dudlev, Administralor. OIRA, Mav 27, 2008, available from 
the author. 
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rules were submitted to GAO than to either die House or the Senate/^ Therefore, enactment of 
H R. 2247 could have little effect on agencies' compliance with the CRA’s reporting 
requirements. 

Other Options 

Should Congress want to talcc other actions to improve reporting of covered rules, it eould 
(among other things) (1) require GAO to continue to compare the rules it receives with the rules 
that are published in the Federal Register, (2) require GAO to continue to report any missing 
rules to OIRA, and (3) require OIRA or GAO to take other action to encourage agencies to 
coiiipK with the CRA's reporting requirements. For example, GAO has said in the past that it 
follows up with the agencies regarding any major rules that are missing.^*' Congress could require 
GAO to contact the agencies for tlic missing non-major rules as well, or could require OIRA to 
contact the agencies. GAO and OIRA have each taken action in the past to contact individual 
agencies regarding these missing mles, and could be required to do so again, Both GAO and 
OIRA have, however, indicated to CRS that they currently have limited resources to talcc ou 
additional responsibilities for CRA compliance enforceineiit. 

OIRA played a somewhat similar role in improving agencies' compliance w ith the Paperwork 
Reduction Act (PRA), which specifically requires OIRA to provide direction aiid oversee 
agencies’ information collection requests.^*' In its aimual reports to Congress on tlic 
implementation of the PRA in tlie late 1 990s and early 2000s, OIRA reported that there were 
hundreds of violations of the act each year (i.e., agencies collecting infomiation without OIRA 
approval, or collecting information after such approvals had expired). For example, OIRA 
reported tliat there w ere 872 violations of the Pl^ in FY1998. and 710 in FY1999. GAO 
included information on these violations in its annual testimonies on the implementation of the 
PRA,^^ In 2001, OIRA began a concerted effort to drive down the number of violations, requiring 
agencies to establish procedures to ensure tliat information was not collected witliout OIRA 
authorization. By 2003. OIRA reported that there were only 18 PRA violations government- 
wide.^' 

OIRA is described in Executive Order 12866 as "the repositoiy of expertise concerning 
regulatory issues, including mctliodologics and procedures that affect more tliaii one agency, tliis 
Executive order, and the President's regulatory priorities.”^" The executive order also says that tlie 
Administrator of OIRA “shall provide meaningful guidance and oversight so that each agency’s 
regulatory actions arc consistent with applicable lavv....”**^ OIRA is also uniquely positioned botli 
within 0MB (with its budgetary influence) and vvidiin the federal rulemaking process (reviewing 
and commenting on ailes just before tliey are published in the Federal Register) to enable it to 


As noted previously, 80 of the 101 rules that GAO identified in its May 2009 letter to OIRA liad not been 
received bv the House of Represenlalives. and 8 1 liad not been received by llie Senate 

See U.S. Govennnent Accountability Office, Coni^ressional Review Ac/, GAO-08-268, November 6, 

2007, p. 3. 

As noted earlier in ihis reporl. GAO said that it and OIRA coiitacled individiial agencies regarding 
missing mlcs in 1998. 

■M4U.S.C. §3504(a)(l)(B). 

^ See, for e.xan^le, U.S. General Accounting Office, Paperwork Reduction Act: Burden Increases at IRS 
and Other A^'encies, GAOAr-GGD-00-ll4, April 12, 2000. 

See http ://wvv\v. wdiitc house. gov/omb/assets/omb/inforeg/pra me mo 1 1 140 1 .pdf. 

See liltp://\vvv\v.vvliitehouse.gov/omb/assels/oinb/mforeg/coiiipliance_pra092704.pdf. 

The Piesident, Executive Order 12866, "Regulatory Planning and Review, " 58 Federal Register 51735, 
Seclion2(b). 

Ibid., Section 6(b). 
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exert maxiniLim influence on federal agencies. Li 1998, Congress directed OIRA to issue 
guidance on the implementation of the CRA, and that guidance is still in effect. Therefore, OIRA 
could play an integral role in ensuring compliance with flic CRA and implementation of flic 
President's and Congress' regulatory' priorities. 

Also, GAO could be required to provide a copy' of its CRA compliance reports to Congress, 
publish the reports in the Federal Register, or both. Providing the reports of missing ailes to 
Congress would give Congress a clearer sense of how the C^ is being implemented, and could 
permit Congress to conduct oversight of agencies compliance with the act. Publishing the lists of 
missing ailes in the Federal could provide an incentive to the agencies to comply with 

the CRA. 


Mr. Chairman, that concludes my prepared testimony. I would be happy to answer any 
questions that you or other Members of the Subcommittee might have. 
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Mr. Cohen. Thank you for your testimony and your service. You 
mentioned my bill, H.R. 2247, that went through, I think, on the 
suspension calendar but didn’t have — I don’t think — not heard. 

What is the Senate’s problem? 

Mr. Copeland. I don’t know. I have not been in contact with 
folks in the Senate. 
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Mr. Cohen. Does anybody know what the Senate’s problem is, ei- 
ther in a universal way or in a specific way relating to this bill? 

Mr. Franks. Takes more than a hearing. [Laughter.] 

Mr. Cohen. Ms. Katzen, you suggested something about extend- 
ing these rules to the independent agencies — the SEC and the Fed 
and et cetera. All this stuff generally has been done through execu- 
tive orders. Has there ever been legislation proposed to do such? 

Ms. Katzen. There has been legislation proposed both to codify 
the executive order and to other aspects of it. It could be done 
under the existing executive order. It could be done not directly, 
the way OIRA currently reviews executive branch agencies, where 
they say yea, nay, and it is done mostly through negotiations. 

But when Congress enacted the Paperwork Reduction Act, which 
applies to government forms for both executive branch agencies 
and the independent regulatory commissions, they said that while 
OIRA could review executive branch paperwork directly the deci- 
sion with respect to paperwork was to be sent to the agency or the 
commission or the board, which could void any disapproval by a 
full meeting, presumably in public, under the Sunshine Act, and 
the reasons therefore. 

A similar type of review could be applied here, whereby OIRA 
would send to the SEC its written comments, they would be pre- 
sented in an open meeting of the SEC, and the SEC would have 
to vote as a commission whether to accept or reject. This would en- 
hance not only the transparency process, but should also lead to 
better decision-making, because if you look at the rules proposed by 
independent regulatory commissions they do not do, as a general 
rule, the type of rigorous analysis that has come to be expected for 
and accepted by executive branch agencies. So bringing them into 
the fold should enhance their analytical ability 

Mr. Cohen. I understand your proposition, but how do you effec- 
tively get that into law? Are they doing anything about it? Are they 
recommending it, or is there any action taking place right now? 

Ms. Katzen. There is no action taking place that I know of 
When President Obama, in January 30, 2009, called for comments 
on a potential new executive order this was — subject was discussed 
by some of the commentators. But since we haven’t seen an execu- 
tive order it could be an 0MB memorandum. 

It could also be done, as you suggest, through legislation, where- 
by OIRA would be authorized to have this type of oversight 

Mr. Cohen. Just from your general overall knowledge of politics 
and the world do you think that would be something that would 
be a bipartisan effort? Would there be any reason anybody would 
object to that? 

Ms. Katzen. You mentioned at the outset “separation of powers,” 
and there are many in Congress, on both the sides of the aisle, who 
feel strongly that the independent regulatory commissions are 
independent of the President and more the stepchildren of Con- 
gress and might well be suspicious, if not hostile or resistant, 
to 

Mr. Cohen. So Ron Paul is not going to vote for this? 

Ms. Katzen. I don’t think I could predict where his votes would 
lie, but it is an issue. I am not saying it is unsurmountable, and 
in fact, you could get bipartisan support. I noticed that some of 
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your colleagues on this panel listened with interest as I described 
the situation. But I don’t know that it is a — dare I use the expres- 
sion — slam dunk. 

Mr. Cohen. Yes. I understand that. Obviously it isn’t because 
Mr. Franks has already indicated he is not going to — he is going 
to, you know, beat Bill Russell — slam dunk. 

Dr. Williams, you mentioned, and some other people did, how 
Mr. Sunstein has not — and I think Mr. Jordan’s question — rejected 
any of the rules. Could it not be possible that the agencies are just 
doing a much better job in proposing their rules and nothing really 
needs to be summarily rejected? 

Mr. Williams. In my opinion that is unlikely. 

Mr. Cohen. But it is possible. 

Mr. Williams. Anything is possible. 

Mr. Cohen. And Dr. Bass, would you say it is possible or un- 
likely? 

Mr. Bass. I think it is quite possible. 

Mr. Cohen. Dr. Copeland, from possible to unlikely? 

Mr. Copeland. Could you repeat the question? I was looking at 
the numbers. 

Mr. Cohen. The fact that they haven’t summarily dismissed and 
rejected these letters to say, “Hey, not going to do it,” could the 
agencies be doing a better job in promulgating their rules and regu- 
lations such that they are not inconsistent with the Administra- 
tion’s policy objectives and they are creating jobs and they are 
doing, you know, America’s work? 

Mr. Copeland. Certainly possible. If the quality of the rules com- 
ing in the door are better then the number of rejections would cer- 
tainly go down. 

Mr. Cohen. Thank you. 

And Ms. Katzen, to close? 

Ms. Katzen. First of all, during the last 20 years there has been 
an OIRA, and so the agencies have gotten better at doing their job. 
The second data point is that even during the Bush administra- 
tion — that would be the George W. Bush administration — the Ad- 
ministrator started off with a roar and returned more regulations 
in that first couple of months than had ever been returned even 
during the Reagan years, and then there were none sent back. It 
stopped. 

Usually the rejections, as you call them, or the returns, are to 
get the agency’s attention and say, ‘You are going to have to live 
up to our standards and talk to us about what you are doing.” And 
once that message is received — and it can be received with a stick 
or a carrot — then the agencies normally do come to the table. So 
I would say it is definitely possible that the agencies are doing a 
much better job. 

Mr. Cohen. Thank you. Thank you. 

Dr. Williams, you had talked about the repent in leisure. Was 
that some type of anti-marriage statement? 

Mr. Williams. No, sir. It was not. 

Mr. Cohen. Okay. Thank you, sir. I knew it wasn’t. 

Mr. Franks, you are recognized. 

Mr. Franks. You mean a rejection actually got their attention? 
I think that is an epiphany that we should all dwell on. 
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Well, Dr. Williams, I appreciate your comments today and the 
fact that you would he so open-minded as to say it is possible that 
no regulations at this point need to be changed because of this 
epiphany that the agencies have come to. I think it is mighty 
broad-minded of you and I think it is really reaching. 

But I guess my question to you, sir: The White House chief of 
staff has said that the President is beginning his own personal re- 
view of whether there are things that the agency rules could do in 
a more — ^you know, these agency rules could be done in a more sen- 
sible way, that, to use his “in a more sensible way.” 

And you heard Professor Sunstein’s defense of the White House 
earlier today. What do you think President Obama needs to do or 
to look at to determine whether the regulations under his Adminis- 
tration could be done in a more sensible way, other than resign? 

Mr. Williams. Sir, I think the first thing that they can do is to 
make sure that for all significant regulations that they actually 
have a regulatory impact analysis. As I mentioned in my testi- 
mony, even for economically significant regulations — that is those 
that cost the economy over $100 million in either costs or benefits 
produced — one in five didn’t have any sort of analysis at all. 

I think you also find, if you look at the independent agencies, the 
Federal Reserve produced six economically significant rules within 
the last year or 2. They produced zero economic analyses. 

So the first thing is to make sure the analyses are there. The sec- 
ond thing they can do is they have got to take the time to review 
those analyses or review those regulations. They are large; some of 
them are many thousands of pages. 

There was one regulation on OMB’s Web site that costs over $1 
billion. It was reviewed in 1 day by OIRA. They simply have to 
take more time than that to review those regulations. 

And finally, as I mentioned in my testimony, many of the deci- 
sion-makers in regulatory agencies — and I know this from my own 
personal experience — ^basically discount regulatory impact analyses 
and its findings. They make their decision and then they turn 
around and they ask their economists, “Can you please produce an 
analysis that supports my decision?” 

Well, when you work for those decision-makers it is pretty dif- 
ficult to say no to that request, and what that ends up doing is it 
ends up producing a weak analysis that informs no one. The way 
you get around that is you have to return rules. That tends to 
wake decision-makers up that says, “We need to have good analysis 
and you need to pay some attention to it.” 

Mr. Franks. All right, let me just make sure I understood what 
you said. As far as the returning of rules, Mr. Sunstein suggested 
that he done any of that, but earlier in your testimony you said as 
far as economic analysis that even that started out strong and then 
it hasn’t been done since. Can you give me the chronology of that 
again? 

Mr. Williams. Yes. Well, we first started doing really significant 
economic analysis in 1981 with President Reagan’s executive order 
and we were doing strong regulatory impact analyses. As OIRA 
moved more and more into overseeing regulatory agencies, became 
a stronger oversight agency, there was more and more of a demand 
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for better analysis, and when that didn’t happen rules were re- 
turned. 

And with every new — and, you know, every 4 years we got new 
political decision-makers. We sort of needed that — we sort of need- 
ed those returns in order for them to wake up and go, “This anal- 
ysis is important. This is what the President — this is how the 
President is directing us to make decisions.” 

That tended to change their behavior. They tended to pay more 
attention to those analyses and we got better analyses which in- 
formed not just them but the Congress and the American public. 

I am concerned where we have gone now nearly 2 years without 
a single return of rules. My suspicion, sir, would be that, in fact, 
regulator, impact analyses are worse, not better. 

Mr. Franks. Well, it sounds like you may have some potential 
resonance on the rest of the panel here — not all of them, so we will 
try not to get anybody to jump out of their chair here, but that 
there is some at least acknowledgement of your point. 

And what would you recommend to the President, to OIRA, do 
to assure that regulations and regulatory uncertainty do not para- 
lyze business and prevent them from creating jobs? I have just got 
to tell you, I know I hit on that point a lot, Wt business has some 
realities to deal with and that seems to be one of the — you know, 
there is nothing so tragic in this life as a beautiful liberal theory 
that is totally destroyed by an unruly set of facts, but it happens 
so often. 

And in this case, what do you think could be done to keep from 
paralyzing the job market? 

Mr. Williams. I think several things: First of all, ensure that 
regulatory agencies actually are addressing a systemic problem, 
make sure that they identify that, make sure that they have a so- 
lution. I spoke with many businesses in the food industry, they 
said they are happy to comply with regulations. They want to make 
sure, though, that they work, that they are addressing a real prob- 
lem — 

Mr. Franks. What a novel idea. 

Mr. Williams [continuing]. And that they work. 

I think the other thing, as Ms. Katzen mentioned, is that you 
need to make sure in some way or another that the independent 
agencies are performing those analyses as well. 

Mr. Franks. Mr. Chairman, my time is expired. Thank you. 

Mr. Cohen. I would like to thank all the witnesses for their testi- 
mony today, and without objection the Members have 5 legislative 
days to submit any additional written questions, which we will for- 
ward to the witnesses and ask you to promptly respond. Without 
objection the record will remain open for those 5 legislative days 
for the submission of any additional material. 

Again, I thank everyone for their time and patience. This hearing 
of the Subcommittee on Commercial and Administrative Law is ad- 
journed. 

[Whereupon, at 12:36 p.m., the Subcommittee was adjourned.] 
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APPENDIX 


Material Submitted for the Hearing Record 

Response to Post-Hearing Questions from Cass R. Sunstein, Administrator 
OF the Office of Information and Regulatory Affairs (OIRA), Executive 
Office of the President, Office of Management and Budget 


Questions for the Record 

Subcommittee on Commercial and Administrative Law 
Hearing on Federal Rulemaking and the Regulatory Process 
July 27, 2010 


Cass Sunstein. Administrator. Office of Information and Regulatory Affairs. Office of 

Management and Budget 

Questions from the Honorable Trent Franks, Ranking Member 

1) What steps have you and your staff at the Office of Information and Regulatory Affairs 
(OIRA) taken to assure that federal regulations do not adversely impact the ability of 
businesses to create jobs? 

Through careful consideration of costs, including costs on business, OIRA works to reduce 
the potential adverse impacts of regulations on economic growth and jobs. OIRA reviews 
carefully each regulatory action for consistency with the requirements of Executive Order 
12866. Among other things, that Executive Order requires attention to both costs and 
benefits and explicitly notes "that the private sector and private markets are the best engine 
for economic growth.” The Executive Order also states that each agency “shall design its 
regulations in the most cost-effective manner to achieve the regulatory objective.” OIRA 
reviews regulations for consistency with these principles. 

2) Start-up businesses and other small or youug businesses offer particular promise to 
create jobs. What have you and your staff at OIRA doue to assure that federal 
regulations do not adversely impact the abilities of these businesses to create jobs? 

OIRA works closely with the Small Business Administration’s Office of Advocacy to review 
agency compliance with the Regulatory Flexibility Act (RFA). The RFA requires that 
agencies assess whether their regulations have a significant impact on a substantial number 
of small entities. If a regulation has such potential impacts, the RFA requires that agencies 
analyze and consider more flexible and less burdensome regulatory requirements. 

In addition, the Small Business Regulatory Enforcement Fairness Act (SBREFA) requires the 
Environmental Protection Agency (EPA) and the Occupational Safety and Health Agency 
(OSHA) to convene a review panel — ^including small business representatives — before 
proposing any rule that may have a significant impact on small business. We work to ensure 
compliance with these requirements. More generally, we pay a great deal of attention to 
costs and burdens, including those faced by small or young businesses. 

3) What steps have you and your staff at OIRA taken to assure that federal regulations do 
not constitute barriers to entry for companies of any size that seek to compete in a given 
market? 
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Agencies are required to assess the costs and benefits of their proposed regulations; we 
review carefully these assessments and w'ork with agencies to eliminate unjustified costs and 
burdens. In addition, increased barriers to entry constitute a potential cost and, consistent 
with OM B Circular A-4, 01 RA monitors proposed regulations to determine whether they are 
likely to have a disproportionate effect on entry. OIRA also encourages agencies to consider 
whether their regulatory goals can be met through flexible performance standards rather than 
rigid design standards. In some cases, flexible approaches can reduce regulatory barriers to 
entry, by reducing the capital costs required to comply with rules. 

4) What steps have you and your staff at OIRA takeu to assure that federal regulations do 
not chill innovation in goods and services and expansion of businesses and markets? 

Executive Order 12866 explicitly directs that when designing regulations, “each agency shall 
consider incentives for innovation,” OIRA encourages agencies to weigh such 
considerations carefully. 

OIR.A also encourages the use of performance standards instead of design standards. 0MB 
Circular A-4 notes that perfoimance standards “are generally superior to engineering or 
design standards because they give the regulated parties the flexibility to achieve regulatory 
objectives in the most cost-effective way.” Use of performance standards allows regulated 
entities to find new and creative ways to comply with regulations and to reduce the risk that 
regulation will chill innovation. 

Agencies may also encourage innovation is by designing simple, clear, and understandable 
labels to allow consumers to evaluate the attributes of products in the market. For example, 
agencies are currently in the process of developing new information labels for tires and fuel 
economy. 

5) What have you doue as OIRA Administrator to assure that agencies are doing 
everything possible under Executive Order 12866 to: 

a) regnlate only when they can identify a specific market failnre or other specific 
problem that warrants regulation? (See response, below.) 

b) perform sound cost-benefit and cost-effectiveness analyses and produce only the 
most cost-beneficial rules? (See response, below.) 

c) determine whether there are alternatives to regulation that would better solve the 
problem at issue? (See response, below'.) 

d) issue the least burdensome regulations possible whenever they determine to 
regulate? (See response, below.) 

e) issue the clearest possible regulations and eliminate all possible regulatory 
uncertainty? (See response, below.) 
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01 RA assesses significant regulatory action for consistency with the principles and 
requirements set forth in Executive Order 12866. Specifically, Executive Order 12866 states: 

a. “Each agency shall identify the problem that it intends to address (including, where 
applicable, the failures of private markets or public institutions that warrant new 
agency action) as well as assess the significance of that problem.” 

b. “Each agency shall assess both the costs and the benefits of the intended regulation 
and, recognizing that some costs and benefits are difficult to quantify, propose or 
adopt a regulation only upon a reasoned determination that the benefits of the 
intended regulation justify its costs.” 

c. “In deciding whether and how to regulate, agencies should assess all costs and 
benefits of available regulatory alternatives, including the alternative of not 
regulating.” 

d. “Each agency shall tailor its regulations to impose the least burden on society, 
including individuals, businesses of differing sizes, and other entities (including small 
communities and governmental entities), consistent with obtaining the regulatory 
objectives, taking into account, among other things, and to the extent practicable, the 
costs of cumulative regulations." 

e. “Each agency shall draft its regulations to be simple and easy to understand, with the 
goal of minimizing the potential for uncertainty and litigation arising from such 
uncertainty.” 

Most recently, and directly responsive to goals (a) through (e), OIRA issued a simple, clear 
checklist to assist agencies in identifying the key components of analyses required under the 
Executive Order. The checklist can be found on OIRA’s website 
f httn:.//wv v w. w h itehou s c.gov ; sites/defaull;files.''omb,'infore&'regpol/RI.\ Check l ist.pdfi . 

In its two latest Reports to Congress on the Benefits and Costs of Regulation, OIRA has also 
provided a series of explicit recommendations to agencies to promote goals (a) through (e), 
and to improve the transparency of agency analyses. These documents can be found on 
OIRA’s website ( http://www'.whitehouse.aov.’omb;infQree regpol repoits c one i'ess.;' ). 

6) Do you agree that the following serve important roles that should be preserved in 

regulatory development and promulgation? Please answer yes or no, then provide what 
additional explanation you believe would assist the Subcommittee: 

a) identification and assessment of the significance of specific market failures or other 
specific problems, such as the failure of public institutions, before regulatory 
development; 

Yes. Identification and assessment of market failures (or other specific problems) serves 
an important role in informing regulatory decisions. Specifically, 0MB Circular A-4 
states, “If the regulation is designed to correct a significant market failure, you should 
describe the failure both qualitatively and (where feasible) quantitatively. You should 
show that a government inteivention is likely to do more good than harm.” 
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b) consideration of whether existing regulations or other laws have created or 
contribnted to the problem that a new regulation is intended to correct; 

Yes. Existing regulations or other law's should be considered w'hen agencies propose new 
regulations. Executive Order 1 2866 states, “Each agency shall examine whether existing 
regulations (or other law) have created, or contributed to, the problem that a new 
regulation is intended to correct and whether those regulations (or other lav.') should be 
modified to achieve the intended goal of regulation more effectively.” 

c) consideration of non-regulatory alternatives, such as the adoption of incentive 
mechanisms, the publication of information on the basis of which the public can 
make choices, or no-action alternatives; 

Yes. Both Executive Order 1 2866 and OM B Circular A-4 encourage agencies to explore 
feasible non-regulatoiy alternatives to the planned regulation, including market-oriented 
approaches and infoimational measures. In June 2010, OIRA issued guidance to 
agencies on non-regulatory tools, specifically on the use of disclosure and simplification 
in the regulatory process. This guidance can be found on OIRA’s website 
lht tp:..'/www.wh it e.house.uov/ si tes/default.'files''onib.'assets/'inforeu/dis c losure m' inc iples.D 
df ), It is always appropriate to consider “no action” as w'ell. 

d) cost-benefit analysis; 

Yes. Regulations should be issued only aftet careful consideration of the likely 
consequences and ti'adeoffs. The recent checklist, refeired to above, explicitly calls for 
such consideration. As 0MB Circular A-4 states, “[b]enefit-cost analysis is a primary 
tool used for regulatory analysis. Where all benefits and costs can be quantified and 
expressed in monetary units, benefit-cost analysis provides decision makers with a clear 
indication of the most efficient alternative, that is, the alternative that generates the 
largest net benefits to society (ignoring distn'butional effects). This is useful information 
for decision makers and the public to receive, even when economic efficiency is not the 
only or the ovemding public policy objective,” 

e) cost-effectiveness analysis; 

Yes. Cost-effectiveness analysis can provide a rigorous w'ay to identify options that 
achieve the most effective use of the resources available without requiring monetization 
of all relevant benefits or costs. Executive Order 12866 states, “When an agency 
deteimines that a regulation is the best available method of achieving the regulatory 
objective, it shall design its regulations in the most cost-effective manner to achieve the 
regulatory objective. In doing so, each agency shall consider incentives for innovation, 
consistency, predictability, the costs of enforcement and compliance (to the government, 
regulated entities, and the public), flexibility, distributive impacts, and equity.” 

f) risk assessment; 
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Yes. Good risk analysis is an important underpinning to appropriate regulatory decisions. 

g) risk-risk analysis; 

Yes. Such analysis is of particular value where the proposed interventions, designed to 
prevent risk, turn out to introduce countervailing risks. Section 6 of OMB’s Circular A-4 
encourages analysis of countervailing risks. 

h) the use of empirieal evidenee and quantitative information to the greatest extent 
possible; 

Yes. OIRA’s recently released checklist on Regulatory Impact Analysis reiterates the 
need for agencies to ensure that their analyses are “based on the best reasonably 
obtainable scientific, technical, and economic information . . . presented in an accurate, 
clear, complete, and unbiased manner.” Wherever possible, OIRA encourages agencies 
to use empirical evidence and quantitative information to guide regulatory decision- 
making. As stated in Circular A-4, moreover, “[w]here all benefits and costs can be 
quantified and expressed in monetary units, benefit-cost analysis provides decision 
makers with a clear indication of the . . . alternative that generates the largest net benefits 
to society (ignoring distributional effects).” When monetization is not possible, OIRA 
encourages agencies to make an effort to quantify the likely effects of a regulation and, if 
this is not possible, to provide a qualitative discussion of effects. 

i) use of the least burdensome regulation possible; 

Yes. Under Executive Order 12866, “[e]ach agency shall tailor its regulations to impose 
the least burden on society, including individuals, businesses of differing sizes, and other 
entities (including small communities and governmental entities), consistent with 
obtaining the regulatory objectives, taking into account, among other things, and to the 
extent practicable, the costs of cumulative regulations” (emphasis added). 

j) consideration of regional, state, local or tribal regulation or responses as 
alternatives to federal regulation; 

Yes. Consideration of regional, state, local, or tribal regulation or responses selves an 
important role in informing regulatory decisions. OMB guidance to federal agencies in 
complying with Executive Order 13132 on Federalism and the Unfunded Mandates 
Refoim Act asks federal agencies to seek out State, local, and ttibal views on costs, 
benefits, risks, and alternative methods of compliance. Agencies’ analyses of the effects 
of their rules on regional, state, local, and tribal governments become a part of the 
interagency review’ of significant regulations conducted by OIRA. 

k) review, reconsideration aud potential withdrawal of regulations that have become 
outdated or excessively burdensome in light of developments in the economy and 
society; 
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Yes. OIRA’s 2009 Report to Congress on the Benefits and Costs of Federal Regulations 
explicitly calls for review of past regulations. In addition, Executive Order 12866 asks 
agencies periodically to examine their regulations to determine whether they “. . . have 
become unjustified or unnecessaiy as a result of changed circumstances.” 

l) transparency in agencies’ development and promnigation of regulations; 

Yes. Since his inauguration, President Obama has placed a great deal of emphasis on 
transparency and open government. With respect to the development and promulgation 
of regulations in particular, OIRA has emphasized the relationship betw'een careful 
analysis and transparency. .As noted, OIRA issued a checklist for agencies to assist them 
in identifying the key components of analyses required under Executive Order 12866. 

m) peer review of cost-benefit analyses and other analytical agency products developed 
to support regulatory decisions; 

Yes. OMB’s Information Quality Bulletin on Peer Review' (available at: 
http://ww-'w.w'hitehouse.gov/sites/def3uit-'files/c)mb/mcmoranda.'fv2005/m05-03.pdf j 
discusses the importance of peer review within the regulatory context and explicitly 
covers original data and formal analytic models used by agencies in Regulatory Impact 
.Analyses (RIAs). 

n) analysis of potential regulations’ impacts on the United States’ international 
economic competitiveness; 

Yes. Considering potential international effects helps to inform important regulatory 
decisions for the United States. OM B Ciicular A-4 notes that “[t]he role of Federal 
regulation in facilitating U.S. participation in global markets should also be considered” 
along with public health and other considerations, and that “[cjoncems that new U.S, 
rules could act as non-tariff bairiers to impoited goods should be evaluated carefully.” 

7) Are you aware of incentives that might be made available to agency managers to 
promote more robust consideration or implementation of cost-benefit analysis, non- 
regulatory alternatives, least burdensome regulatory alternatives or other facets of the 
Executive Order 12866 process in evaluating whether and how to develop or 
promulgate regulations? If so, please describe these incentives and what mechanisms 
might be used to implement them. 

Our recently issued checklist provides a simple, sbaightforward accounting of what agencies 
are required to do, and by virtue of its simplicity and clarity, it should provide appropriate 
incentives. In addition. Executive Order 12866 directs agencies to “foster the development 
of effective, innovative, and least burdensome regulations” and to “identify and assess 
available alternatives to direct regulation, including . . . providing information upon which 
choices can be made by the public.” The Executive Order also directs agencies to analyze 
“potentially effective and reasonably feasible alternatives to the planned regulation. 
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identified by the agencies or the public (including improving the current regulation and 
reasonably viable non-regulatory actions).” 

In furtherance of these goals, OIR.4 issued a memorandum entitled, “Disclosure and 
Simplification as Regulatory Tools” to agencies on June 1 8, 2010. The memorandum sets 
forth principles for effective disclosure policies and provides guidance to agencies on using 
disclosure and simplification as alternatives to more traditional forms of regulation. More 
generally, we work with agencies on a continuing basis to provide appropriate incentives for 
careful analysis of costs and benefits and for reducing regulatory burdens. 

8) Leaving aside legal considerations, what benefits, including but not limited to the 
quality, consistency and appropriateness of federal regnlation, conid be obtained if the 
regulations of independent agencies were brought into the process which the OIRA 
administers under Executive Order 12866? 

In its current form, the interagency review process helps to promote a number of important 
goals, including consistency with law; interagency coordination through an exchange of 
infoiTuation and perspectives; and careful consideration of costs and benefits. In terms of 
benefits, inclusion of the independent agencies might help to promote these goals as well. Of 
course, I am aware that there has been a great deal of discussion of the complex 
considerations (of law and policy) that bear on the general question, but do not have an 
official position on the matter. 

9) On September 25, 209, Ranking Member Smith wrote to you to invite you to work with 
him on important areas of regulatory' reform. What is your response to this letter? 

Ranking Member Smith noted that OMB’s review should include the following elements: 
cost-benefit analysis, w'eighing particularly difficult economic times; transparency; scientific 
integrity; agency accountability to Congress and the President; and the role played by the 
newly reauthorized Administrative Conference of the United States. 

We have taken a number of steps to address these concerns. As noted, we emphasize the 
importance of cost-benefit analysis. In OIRA’s 2010 Report on the Benefits and Costs of 
Federal Regulations; we noted that “some regulations have significant adverse effects on 
small business” and that “it is appropriate to take steps to create flexibility in the event that 
those adverse effects cannot be justified by commensurate benefits.” 0MB also sought 
public suggestions for regulatory reforms that have significant net benefits, that might 
increase exports, and that might promote growth, innovation, and competitiveness for small 
business, perhaps through increased flexibility. 

We continue to seek such suggestions in an effort to reduce the risk that regulation will 
impose unjustified costs or contain unjustified rigidity — ^and to square important regulatory 
goals with the interest in economic recovery. We have also worked on transparency 
(especially in connection with various steps designed to promote open government); the 
OIR.A dashboard on www'. Reglnfo.gov is one such product. We look forward to working 
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with Ranking Member Smith on this issue and will continue to take careful account of his 
recommendations. 

10) On January 21, 2010, Ranking Member Smith and I wrote to you, asking that you take 
action to obtain EPA’s withdrawal of its rule finding that carbon dioxide endangers 
public health and welfare because EPA had violated its legal obligations to first assess 
the impacts of its rule on small businesses. OIRA did not directly respond, but simply 
wrote back to say it had referred the letter to EP.4. 

.4s we stated in the response to your letter, the Clean .4ir .'kct and the Regulatory Flexibility 
.4ct grant relevant authority to the Environmental Protection Agency. For this reason, I 
forwarded your letter to Lisa Jackson, Administrator of the Environmental Protection 
Agency, and asked that she give it full consideration. 

a) Why did you do nothing yourself to assure that EPA did not break the law and fail 
to assess impacts on small businesses? (See response, above.) 

b) Have you done anything to follow up with EP.4 on what it has done in response to 
Ranking Member Smith’s and Subcommittee Ranking Member Franks’ letter? (See 
response, above.) 

11) In July 2010, 1 and Rep. Geoff Davis wrote to you, asking that you provide before your 
testimony at the hearing a list of all pending federal rulemakings that potentially have 
an economic effect in excess of $1 billion. You did not provide that list before the 
hearing. Please provide it now. 

.4t the time of your request. OIR.4 had approximately 100 pending lules, 10 of which were 
identified as potentially “economically significant.” or having potential annual costs in 
excess of $ 1 00 million — the threshold designated in Executive Order 12866, For rules under 
review, we do not have a list of regulations with a potential cost in excess of $1 billion, 
because the content of those lules, and the associated costs and benefits, have yet to be 
determined. The final cost estimates will depend on the content of the final rule and 
supporting analyses, vshich follows a process of interagency review and (generally) public 
comment. On www.Reglnfo.gov. you can find a list of regulations now under review with 
an estimated annual cost over $100 million. 
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March 30, 2009 


The Honorable Peter R. Orszag 
Director 

The Office of Management and Budget 
Washington, D.C. 20503 

Dear Director Orszag, 

I recently read with interest of your initiative to review the Office of Management 
and Budget’s procedures to oversee the development and review of federal regulations. I 
support OMB’s role in the federal regulatory process. I also applaud you for your 
February 26, 2009 solicitation of public comment to assist you as you consider this 
important topic. 

In addition to the public input which you will receive, I also want you to have the 
benefit of my views as Ranking Member of the Committee on the Judiciary. The 
Judiciary Committee, as you know, has jurisdiction over the Administrative Procedure 
Act. Since its inception over 50 years ago, the Act has preserved a role for the American 
people in the regulatory process, and - to the extent that changes must be made in the 
APA and related statutes - the Committee is committed to ensuring that public 
participation remains viable and effective. 

During the 109* Congress, the Subcommittee on Commercial and Administrative 
Law of the House Committee on the Judiciary conducted extensive oversight of the 
rulemaking process. This effort included symposia on the rulemaking process, studies by 
academic experts, and numerous hearings. My staff and I have reviewed the report for 
this effort as well as many of the comments provided in response to the ongoing effort to 
review the current regulatory review process. As we in government proceed with 
legislative and administrative reforms of the regulatory review process over the next four 
years, I believe it is important that certain principles be upheld. I look forward to 
working with you and other members of the Administration in a cooperative spirit toward 
these goals. 
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Economic Growth 


The American people are facing difficult economic times, and governmental 
actions must not further exacerbate the current recession. Poorly considered regulations 
cannot be allowed to increase costs home by Americans or to prevent entrepreneurs from 
creating new jobs. To this end, I urge the Administration to avoid the adoption of costly 
regulations without a careful examination that demonstrates that the public benefits 
justify the very real compliance costs. This analysis, moreover, should ensure that the 
least restrictive means possible to solve the problem is adopted. Indeed, this analysis 
should be completed before agency employees even draft a proposed regulation. 
Important economic analysis must contribute at conception to the framework within 
which regulation is considered. It cannot be left as an afterthought, to be completed at 
the agency’s convenience. Consistent with this view, during this difficult economic time, 
agencies should be required to develop thoughtful Regulatory Flexibility analyses for 
every rulemaking, and they should be discouraged from resorting to Interim Final Rules 
that are exempt from this requirement. 

Transparency 

The American people are entitled to know about regulations before they are 
adopted, and they must have a meaningful opportunity to influence the final product. 
Many of the recent reforms adopted by President Bush thus should be continued and 
expanded. Agency rulemaking dockets, including all comments on mles, should be on 
the Internet and easy to locate. Guidance documents should continue to be subject to 
OMB review. Guidance documents and other sub-regulatory actions should be easily 
accessible to the public before they are effective. 

While the Executive branch has adopted numerous procedures over the past 25 
years in the name of transparency, not all of these reforms have fulfilled their goals. In 
part, this is because members of the public and their representatives are rarely involved 
when an agency first begins the regulatory process. Too often, by the time the agency 
publishes a notice of proposed rulemaking, the agency officials have already made up 
their mind about the final mle. Public participation should be meaningful, and agencies 
should identify the relevant supervisors for each rule and ensure that these individuals are 
available to interested parties, able to explain the agency’s proposals, and responsive to 
public input. 

Furthermore, agencies should be transparent with their scientific data. While 
some protection should exist for the deliberative policy process, agencies should disclose 
the scientific data they expect to consider before the final policy decisions have been 
made and sent to the Federal Register, and agencies should make every effort to avoid the 
use of confidential data to justify decisionmaking. 

Finally, agencies should make every effort to oppose actions, such as lawsuits by 
interest groups, that seek to impose substantive or procedural restrictions on the 
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rulemaking process through the courts. This is particularly important when lawsuits 
provide select members of the outside community a significant and outsized role in the 
regulatory process. The truncated deadlines that result from consent decrees and 
settlement agreements, for example, too often limit the opportunity for broader public 
engagement. At a minimum, OMB should be required to approve all agency consent 
decrees and settlement agreements that call for the issuance of new regulations, and this 
approval should be withheld until after the agency has sought public comment on the 
proposed resolution of the case. 

Scientific Integrity 

The Administration should make certain that scientific merit undergirds technical 
regulations. Any outside consultants retained by the agency should be disclosed 
immediately in the rulemaking docket, as well as the specific scientific questions that the 
agency will ask that consultant. Moreover, technical rulemakings should incorporate 
peer review by disinterested parties outside of the agency. In order to ensure that agency 
officials have not pre-selected panel members to obtain a favorable evaluation, OMB and 
the Office of Science and Technology Policy should play a central role in the selection of 
panel members. 

Further, OMB should ensure that agencies standardize their approach to risk- 
based decisionmaking and fully embrace risk analysis. Incomplete scientific evidence 
must be put into its larger context, so the public and its leaders can evaluate the effects of 
changes in assumptions on decisions and any needs for more research to close uncertainty 
gaps. Moreover, OMB needs to continue to ensure that scientific agencies throughout the 
federal government reach consensus before agencies impose significant costs. 

Finally, agencies must develop effective mechanisms to ensure that inaccurate 
scientific information is corrected quickly. As our scientific understanding proceeds, we 
should not retain regulations that were based on incorrect or flawed knowledge. With the 
Data Quality Act and its implementing guidelines, the Administration currently has a 
process to ensure the integrity of regulatory science. This process must not be allowed to 
fall into disuse because of an unwillingness to admit error. 

Accountability 

Any effective regulatory system must ensure that the American people have 
ultimate control over the decisions made in their name. Some of this effort must come 
through the legislative process and the Congressional Review Act. Nevertheless, review 
of new regulations by OMB is essential as well. Regulatory policies and priorities 
appropriately may change as the Presidency changes, and the President must have the 
procedural tools to ensure that his values and priorities are implemented by the 
administrative state. This is doubly true for independent agencies that regulate such a 
large part of the American economy, including, for example, the Securities and Exchange 
Commission (SEC). Several individuals have asserted that the actions of the SEC have 
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contributed to America’s existing financial difficulties. If the President believes 
■additional regulation is necessary to prevent a recurrence of these events, then the 
President must be accountable for any future regulations by that agency. It is not 
sufficient to appoint some experts from the financial industry and then trust that they will 
lead the agency to wise policies without further consultation. Instead, agencies such as 
the SEC should be brought under the umbrella of OMB review. 

In addition, agencies should be held accountable for providing real outcome 
measures that tell the American public what they are trying to accomplish and for 
achieving those outcomes. These outcome measures should be derived from measures 
agencies are now required to use as a result of the Government Performance and Results 
Act. 

Academic Research 


Finally, I would like to work with your office to ensure that additional research on 
the regulatory process continues. Congress has now re-authorized and funded the 
Administrative Conference of the United States. In its previous incarnation, this agency 
provided invaluable research on the administrative state, the regulatory process, and 
suggestions for further reform. Now that the Congress has provided funds for the 
resumption of this important work, OMB must ensure that Ae new agency is staffed and 
continues to be funded at operational levels commensurate with the tasks placed before it. 
I look forward to learning of your efforts toward this end at the earliest opportunity. 



Ranking Member 
Committee on the Judiciary 


cc: Hon. John Conyers, Jr. 
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September 25, 2009 


The Honorable Cass R. Sunstein 
Administrator 

Office of Information and Regulatory Affairs 
The Office of Management and Budget 
Washington, D.C. 20503 


Dear Administrator Sunstein, 


Please accept my warm congratulations on your confirmation as Administrator of 
the Office of Management and Budget’s Office of Information and Regulatory Affairs. I 
strongly support OMB’s and OIRA’s roles in the federal regulatory process. With great 
interest, I look forward to your tenure at OIRA, pMticularly due to your forceful past 
advocacy of risk assessment and cost-benefit analysis in the development and evaluation 
of federal regulations. 


As you know, 0MB recently initiated an important review of its procedures to 
oversee the development and review of federal regulations and guidance documents. At 
the outset of that review, I shared with 0MB Director Peter Orzag my views on a number 
of issues that should be central to the review. These include cost-benefit analysis, more 
important than ever dimng these difficult economic times; transparency; scientific 
integrity; agency accountability to Congress and the President; and the important role to 
be played by the newly reauthorized Administrative Conference of the United States. For 
your convenience, I attach a copy of my March 30, 2009, letter to Director Orzag on 
these matters. 
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As OIRA Administrator, you are now at the helm of OMB’s review. I therefore 
take this opportunity to highlight my views for you. In my position as Ranking Member 
of the Committee on the Judiciary, I hope to work with you on these and other 
administrative law issues within the Committee’s jurisdiction. I welcome the opportunity 
to discuss these matters with you at the earliest possible time. Please feel free to contact 
me or my staff to arrange for a meeting. The appropriate contact on my staff is Daniel 
Flores, Minority Chief Counsel for the Subcommittee on Commercial and Administrative 
Law. Mr. Flores maybe reached at (202) 226-8685. 



Ranking Member 
Committee on the Judiciary 


cc: The Honorable John Conyers, Jr. 


Enclosure 
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Congresa of tffe ISmteii Statea 

fcslfmgton, BC 20515 


January 2U 2010 


The Honorable Cass R. Sunstein 
Administrator 

Office of Information and Regulatory Affairs 
Office of Management and Budget 
Washington, D.C. 20503 

Administrator Sunstein, 

On December 7, 2009, the U.S. Environmental Protection Agency took one of the most 
far-reaching actions ever taken by a federal agency. That action was EPA’s rule finding that 
carbon dioxide endangers public health and welfare.* To protect jobs and small businesses, we 
request that the Office of Information and Regulatory Affairs (OIRA) take steps to ensure that 
this action and related actions and proposals are reconsidered and, at a minimum, withdrawn 
unless and until EPA complies with the Regulatory Flexibility Act (RFA). 

On the basis of EPA’s endangerment finding, virtually every economic activity 
undertaken in America stands to come under the thumb of federol regulation. The first wave of 
follow-on regulatory actions, in fact, is already underway or foreordained by the terms of the 
Cleon Air Act, These actions begin with EPA’s and the Department of Transportation’s 
proposed new light vehicle emission standards,^ continue tl^ough greenhouse gas (GHG) pre- 
construction and operating permit requirements for stationary sources and extend as far as the 
mind can contemplate. 

In these ways, EPA threatens to burden our economy with vastly expanded regulation not 
contemplated by Congress when it passed the Clean Air Act. In the depths of the current, 
historic recession and in the face of dramatically high levels of unemployment, this is unwise and 
injures America’s workers and economy. 

The burdens of EPA’s actions will fall e^ecially heavily on small businesses - 
employers that are critical to the job CTeation on whidi America dq)ends to recover from 
recession. Because the Clean Air Act imposes permitting requirements on sources that emit as 
low as 100 or 250 tons of identified pollutants pCTyear, by EPA’s own estimate, millions of 
small sources never before required to be imder Clean Air Act permits will now have to be 
covered.^ 


' “Endangerment and Cause or Contribute Findings for Groenhouse Gases under Section 202(a) of the Clean Air 
Act,” EPA Docket No. EPA-H(J-OAR-2009-0171, RIN 2060-ZA14 (Dec. 7, 2009). 

^ “Proposed Rulemaking to Establish Light-Duty Vehicle Emission Standards and Corporate Average Fuel 
Economy Standards,” 74 Fed. Reg. 49,454 (Sq»t 28, 2009). 

^ “Proposed Prevention of Significant Deterioration and Tide V Greenhouse Gas Tailoring Rule,” 74 Fed. Reg. 
55292, 55302 (Oct. 27, 2009) (‘Tailoring Rule’O. 

nVNTED ON RECYCLED PAPER 
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The peimitting regimes will be expensive, many small businesses may not be able to obtain 
permits readily, and state and federal authorities will be overwhelmed by the administrative 
challenges of absorbing these businesses into the Clean Air Act regulatory scheme. 

In a nod to the difficulties small businesses will confi-ont, EPA proposes a “Tailoring 
Rule” through which it seeks to delay for a handful of years the imposition of requirements on 
sources emitting less than 25,000 tons of carbon dioxide per year. This limitetl delay is plainly 
insufficient. Moreover, it and EP A’s other GHG actions appear to be in violation of the RFA, 
which Congress passed specifically to protect small businesses from excessively burdensome 
regulation. As the Office of the Chief Counsel for Advocacy within the Small Business 
Administration (SBA-OA) pointed out to the EPA Administrator (and, by copy, to OIRA) on 
December 23, 2009, EPA has failed to convene Small Btisiness Advocacy Review Panels before 
imposing its rules, failed to develop and evaluate regulatory alternatives to minimize its actions’ 
impacts on small businesses and inappropriately certified that its GHG actions will not impact 
small businesses.^ 

The need for RFA compliance could hardly be plainer. On the very face of EPA’s 
proposed Tailoring Rule, EPA claims that the rule will avoid more than $38 billion of impacts 
that would otherwise fall on small sources during the suspension of the CAA’s 100 and 250tons- 
per-year standards.^ What Is more, the Tailoring Rule itself may be intended to serve as an end 
ran around the RFA’s requirements. In that, it fails both stetutorily and practically. As the 
Office of the Chief Counsel for Advocacy points out, even the Tailoring Rule undershoots the 
mark, leaving more than a thousand small entities outside the scope of its exception.^ 

It need not and should not be fiiis way. The Office of Management and Budget and 
OIRA hold substantial authority over the federal regulatory process under Executive Oidw 
12866, Executive Order 13422 and other authorities. Executive Order 12866, for example, 
requires that agencies write their regulations to impose the least burden on society, including 
businesses of different sizes. It would be impossible for OIRA to ensure compliance with this 
basic traiet of E.O. 12866 if EPA and other agencies were not to assess the impacts of their rules 
under the RFA. OIRA could and should have exercised its autliority to guide the EPA to an 
outcome that protected small business consistent with the requirements of the RFA and as 
directed by the SBA’s Office of the Chief Counsel for Advocacy. 


* Letter from Susan Walthall, Acting Chief Counsel, Office of the Chief Counsel for Advocacy, Small Business 
Administration to the Honorable Lisa Jackson, Administrator, U.S. Environmental Protection Agency (Dec. 23, 
2009) (SBA-OA Letter). A copy of this letter, which contains a detailed discussion of EPA’s violations, is attached 
at Tab A. 

* Tailoring Rule, 74 Fed. Reg. at 55,338. 

® SBA-OA Letter at 7, 
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At a minimum, OIRA should now esCTcise that authority to ensure that EPA will 
reconsider its actions and, at a minimum, not impose its massive contemplated regulatory 
burdens on small businesses unless and until it complies with the RFA. We request OIRA to do 
so and provide us with all relevant information and documents concerning OIRA’s role in the 
review and approval of EPA’s actions to date with regard to RFA compliance and the assessment 
of impacts on small business. 


We look forward to your prompt response to these requests, which we ask you to provide 
no later than February 1, 2010. Ifyou have any questions concerning our requests, please feel 
free to contact Daniel Flores, Minority Chief Counsel for the Committee on flie Judiciary’s 
Subcommittee on Commercial and Administrative Law and Barry Pineles, Minority Chief 
Counsel for the Committee on Small Business. Mr. Flores may be reached at (202) 226-8685 
and Mr. Pineles may be reached at (202) 225-5821. 


s/ 



Sincerely, 


Lamar Smith 

Ranking Member 

House Judiciary Committee 



Trot Pranks ' 
pranking Mei 
Judiciary Subcommittee on Commercial 
and Administrative Law 



RaQKing Member 

Small Business Subcommittee on 

Regulations and Healthcare 


cc: The Hon. John Conyers, Jr. 
The Hon. Nydia M. Vel^quez 
The Hon. Steve Cohen 
The Hon. Kathy Dahlkemper 
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Advocacy; the voice of smali business in government 


December 23» 2009 

BY ELECTRONIC MAIL 


The Honorable Lisa P. Jackson 
Administrator 

U.S. Environmental Protection Agency 
1200 Pennsylvania Avenue, N.W. 
Washington, D.C. 20460 


RE: Comments on EPA’s Proposed Rale, ^Treveotion of Significant Deterioration 
and Title V Greenhouse Gas Tailoring Sole,” 74 Fed. Reg. 55,2^2 (October 
27, 2009), Docket No, EPA-HQ-OAR^2009-0S17 


Dear Administrator Jackson: 

The Office of Advocacy of the U.S. Small Busine^ Administration (Advocacy) submits 
the following comments in response to the U.S. Environmental Protection Agency's 
proposed rulemaking, “Prevention of Significant Det^oration and Title V Greenhouse 
Gas Tailoring Rule” (“GHG Tailoring Rule”), 74 Fed. Reg. 55,292 (October 27, 2009). 
EPA has certified that the GHG Tailoring Rule, along with two interrelated rules that will 
result in the federal regulation of greenhouse gases for the first time,’ will not have a 
significant economic impact upon a substantial number of small entities. We disagree. 

As discussed below, whether viewed sqjarately or together, it is clear that EPA’s Clean 
Air Act greenhouse gas rules will significantly affect a large number of small entities. 
EPA was therefore obligated under the Regulatory Flexibility Act to convene a Small 
Business Advocacy Review Panel (or Panels) prior to proposing these rules. ^ By failing 
to do so, EPA also lost its best opportunity to learn how its new greenhouse gas rules 
would actually affect small businesses, smali communities and small non-profit 
associations. These small entities are concerned that EPA has not adequately considered 


Office of AdwcqQf 

{ www.shCf.gov/Bdvo j 


^ “Proposed Endangerment and Cause or Contribute Findii^ for Greenhouse Gases Under Section 202(a) 
of the Clean Air Act,” 74 Fed. Reg. 18,886 (April 24, 2009), and “Proposed Rulemaking to Establish Light- 
Duty Vehicle Greenhouse Gas Emission Standards and Corporate Average Fuel Economy Standards,” 74 
Fed. Reg. 49.454 (Septernber 28, 2009). 

’ 5 U.S.C. 5609(b). 
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regulatory alternatives that could achieve greenhouse gas emission reductions without 
imposing heavy new compliance burdens on large numbers of small entities. 


The Office of Advocacy 

Congress established the Office of Advocacy under Pub. L, No. 94-305 to advocate the . 
views ofsmall entities before Federal agencies and Congress. Because Advocacy is an 
independent body within the U.S. Small Business Administration (SB A), the views 
expressed by Advocacy do not necessarily reflect the position of the Administration or 
the SBA. The Regulatory Flexibility Act (RFA),'' as amended by the Small Business 
Regulatory Enforcement Fairness Act of 1996 (SBREFA),’ gives small entities a voice in 
the federal rulemaking process. For all rules that are expected to have a “significant 
economic iinpact on a substantial number of small entities, EPA is specifically 
required by the RFA to conduct a Small Business Advocacy-Review (SBAR) Panel to 
assess the impact of the proposed rule on small entities,’ and to consider less burdensome 
alternatives. 


Background 

EPA began developing a framework to regulate greenhouse gases (GHGs) under the 
Clean Air Act in the wake of the U.S. Supreme Court’s 2007 decision in Massachusetts v. 

EPA, The Court found in A/oysac./tttseWs V. that GHGs. are air pollutants under 

section 302 of the Clean Air Act,’ and, consequently, that EPA has the authority to 

regulate GHGs under the Clean Air Act On July 30, 2008, EPA published an Advance ^ 
Notice of Proposed Rulemaking (ANPR) entitled “Regulating Greenhouse Gas Emissions 
under the Clean Air Act,” 73 Fed. Reg. 44,354 (July 30, 2008). EPA discussed several 
Clean ^r Act regidatory programs in the ANPR that could provide a means for 
regulating GHGs. The ANPR requested comment on whether these Clean Air Act 

programs would be appropriate mechanisms for addressing climate change, and whether 


^ 15 U.S.C. § 634a, ef. 

5 U.S.C. § 601, e/. jeg. 

Pub. L. 104-121, Title II, 110 Stat. 857 (1996)(codified in various sections of 5 U.S.C § 601 et seq ) 

® See 5 U.S.C. § 609(a), (b). , _ 

’ Under the RFA, small entities are defined as (1) a “small business” under section 3 of the Small Business 
Act and under size standards issued by the SBA in 13 CJ^.R. § 121.201, or (2) a “small organization” that 
IS a not-for-profit enterprise which is independently owned and operated and is not dominant in its field, dr 
(3) a small governmental jurisdiction” that is the government of a city, county, town, township, village, 
school districi or special district with a population of less thtin 50,000 persons. 5 U S C S 601 
• 549 U.S. 497 (2007). ■ n o . s out. 

’42 U.S.C. §7602. . 

73 Fed. Reg. 44,47644,520 (slabottaiy sources), 44,432-44476 (mobile sources) (My 30 2008) These 
prognuus tnclude National Ailtbient Air Quality StaudatdsXNAAQS) for C02 and possibly other GHGs 
New Source Review/Prevention of Siguiftcant Detefioration (NSRA>SD)(ptecottstractiott/pre-modiflcatiou 
permits), New Source Performance Standards (NSPS)(eniission control requirements for certain industrial 
categories), section 1 12 (hazaidous air pollutant requirements), Title V (federal operating peimits), and 
Title n (mobile source requirements). 
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TT/ '"■>' “* i“P°«e any 

re^irem,ents, the Atoistrator certifies that this proposed action wiU not have a 

significant economic impact on a substantial number of small entities’''" n 

that the rule would not have a significant economie impact on a 

substanhal numher of small entities. EPA is proposing to defer 

meeting SBA’s definition of small 

business ^ descnhcd m 13 CFR 121.201 due to the short lead time to 

of ttese “ntlibufi^^^ 

of tee entities and the potential need to develop a program that would 

EPAC^d would require.more time). 

EPA would imt«d consider appropriate GHG standards for these 
entities as part.of a future regulatory action.*^ 

^'“dards rule would not have a ' 

^ifl^t economic impact on small entities because it only regulates larger vehicle 
manufacturers; small manufacturers are defemed from regulLf S Sy 

tTmelT “er onep^; of“ Jblean Air 

™ automatically regulated under the entire Clean Air Act ^r 

PP y iJiltj pennits once the vehicle emifKinn rule takes effort ppa i>r.u i' j j 

that small entities are concerned abouttheporentiali;p“lop"^^^^^^^ 


gffCs), pernuorcoarbon, (PFQ), and suL hesaflS (SF«) ^ 

pmposade„dangcn„ea,da.enninte™^2in.»ZSrn"^^^^ ' 

tp;//www.sba.gov/advo/law.™.°n,. «;nts/an.Og nS77S.J^ eat letter is available at 
74 Fed. Reg. 18,909 (April 24, 2009) 

74 Fed Reg. 55,301, 55,302 (October 27, 2009). 
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EPA recopizes that some small entities continue to be concerned about 
the potential impacts of the statutory imposition of PSD [preconstruction 
permitting] requirements that may occur given the various EPA 
rulemakings currency under consid^ation concerning greenhouse gas 
emissions . . . EPA is using the discretion afforded to it under section 
609(c) of the RFA to consult with OMB and SBA, with input from 
outreach to sm^l entities, regarding the potential impacts of PSD 

might occur as EPA considers regulations of 

^ October 27, 2009, EPA published the proposed GHG Tailoring Rule, which is 
desired to temporarily raise GHG pennifting applicability thresholds to 25,000 tons per 
^ar (^y) of carbon dioxide eqmvdent (COie) so that smaller sources would not have to 
immediately apply for permits.*’ Concerning the RFA, EPA stated that: 

I certify that this rule will not have a significant economic impact on a 
substantial number of small entities. In determining whether a rule has a 
significant ecoaomic4mpact on a substantial number of small entities, the 
impact of concern, is any signifrcant adverse economic impact on small 
entities ... We believe that this proposed action will relieve the regulatory 
burdm associated with the major PSD [preconstruction permits program] 
md title V operatog permits program for new or modified major sources 
that emit GH^, including small businesses. ... As a result, the program 
changes provided in the proposed rule are not expected to result in any 
increases in expenditure by any small entity.^** 

In response to EPA s publication of the three GHG proposals, many small entity 
representafives have contacted Advocacy and expressed their concerns about EPA’s 

regulationofGHGs through the Clean Air Act’s regulatory framework. These small 

entity representatives have also communicated their frustration that EPA has not 
convCTed a Small Business Advocacy Review Panel or Panels on these proposals. On 
OctobCT 1 3 2009. and December 1 1 , 2009, Advocacy hosted small business roundtables 
to obtain additional small business input on this issue, and Advocacy participated in 

EPA s November 17, 2009 Greenhouse Gas Public Outreach Meeting held in Crystal 

City, Virginia. ' 


I* 74 Fed Reg. 49,629 (September 28 , 201)9). , 

ss '' Greenhouse Gas Tailoring Rule," 74 Fed Reg. 
A GHG Tailoring Rule would defer GHG sources below Ibis 
^eshold from PSD and Title V permitting for six years. 

“ 74 Fed, Reg. 55,349 (October 27, 2009). 
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EPA Improperly Certifled Under the HFA That the GHG Rules WiU Not Have A 
Signifieant Eeonomte Impact On A Substantial Number of Small Entittes 

As (Bscussed below, whether viewed separately or together EPA’s RFA r 

the three GHG rule proposals lacka Jis and are Sprier GHG ST 

l±ely to have a significant economic imp^ on a large nuXTf sm«fes SmSl 
iwSm and smaU non-profit associations will be affected either 

mom sX r' —X EPA should have ™nv^ 

P“els to properly consider the small entity 


one or 
impacts of these rules. 


and 


Proposed Endangerment Finding 

^ certification accompanying the proposed GHG endangeiment finding is 
pounded on the narrow, technical argument that the finding, in and of itself doef not 
G^ 'fhiTT T T* small entities. Once finalized, however the 

Cta^ifAd T “ regulating (HIGs unde^ fte 

recognized the notenf "l regulatory program, EPA should have 

SpTi “r”'" ”T^ “ri^gormem findiug and eondueted an 

ena 1 ^ immedtately pieceding its issuance of tte pmposed 

(’BG emission standards /ram Light-Duty Vehicles 

v^htl!^'^ eertification accompanying the GHG emission standards rule for light-dutv 
vehicles IS b^ed on the argument that because small vehicle manufacturer XT ^ 

When fte li^t-duty vehicle is finalized, the GHGs subject to regulation 
mTTT tnT“ ‘’“'T ‘"imediately subject to mgulationTder the 
fo™ T “T* ° program, meaning that from that point 

forward, pnor to constnictmg any new major source or major modification 


°» December 15. 2009. 74 Fed. Reg. 66.496 
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that would increase GHGs, a source owner would need to apply for, and a 
peimitting authority would need to is^ie, a permit under the PSD program 
that addresses diese increases. Similarly, for title V it would mean that 
any new or existing source exceeding the major source applicability level 
for those regulated GHGs, if it did not have a title V permit already, would 
have 1 year to subimt a title V permit application.^^ 

Thus, by operation of law, the final vehicle GHG rule will trigger the imposition of PSD 
and Title V GHG permitting requirements, and on a large scale. EPA estimates that the 
number of facilities that would have to obtain GHG PSD permits because of construction 
or modifications could increase from the cuirent level of about 280 each year to almost 
41,000 per y^. For Title V operating permits, EPA estimates that “more than sbc 
million facilities . . . would become newly subject to title V requirements because they 
exceed the 100 ton per year threshold for GHG but did not for previously regulated 
pollutants.” A large number of facdities facing these new GHG permitting 
requirements aie small businesses, along with small communities and small non-profit 
associations. Thus, it is clear that the GHG emissions standards mle for light-duty 
vehicles directly and immediately triggers regulatory impacts for small entities If this 

were not true, EPA would not need to finalize the GHG Tailoring Rule prior to fmaUzing 
the GHG emission standards rule. Under section 609(b) of the RFA, EPA was therefore 
required to convene a SEAR Panel before proposing the GHG emission standards rule. 


“ 74 Fed, Rfig. 55,294 (October 27. 2009). 
“/d. at 55,301. 

“/d. at 55,302. 


inis sicuauon is somewhat analogous to the automatic imposition of rules triggered by the removal 
(dehstmg) oHhe bald eagle from the List of Endangered and Threatened Wildlife under the Endangered 
Species Act (ESA). In anticipation of the delisting, the U.S. Fish and Wildlife Service (FWS) proposed a 
definition of disturb” under the Bald and Golden Eagle Protection Act (BGBPA) to guide bost-deUsting 
bald eagle maiugement. 71 Fed. Reg. 8,265 (February 16, 2006). Upon delisting as an endangered 
species, the bald eagle would immediately fall under the protection of the BQEPA. In considering the 
potential costs to small entities of delisting, FWS included the costs imposed by the BGEPA-basS 
regiUatiOQs (7 1 Fed. Reg. at 8266-67), recognizing that those costs were a direct result of the delisting. 
Sirralarly when the National Institute for Occupational Safety and Health (NIOSH) published a proposed 
mle establishing Approval Tests and Standards for Closed-Circuit Escape Respirators, 73 Fed Reg 75 027 
^eceraber 10, 2007), NIOSH included the cost of replacing CCERs in its economic analysis, recognizing 
that lU proposed rule would directly trigger regulatory costs under separate Mine Safety and Health 
Adrnmistration respiratory standards. 73 Fed Reg. 75,038. While NIOSffs proposed rule on its face 
would apply only to manufecturers of CCERs, it would also automatically trigger MSHA requirements for 
mine operators to provide their workers with the most current NIOSH-approved products. Accordingly 
soi^ CCERs used m mines would have to be replaced before their normal product life cycle, triggering 
^ operators. See also Aero. Repair Station Ass'n v. F.A.A., 494 F.3d 161 (D.C. Cir. 
2007)(Court rejected agency’s assertion that small business subcontractors were not directly regulated for 
RFA purposes by drug and alcohol testing requirements; while the regulation on its face applied only to 
employer air earners who operate aircraft, employees of contractors and subcontractors were also subject to 

the requirements and should have been considered in the RFA analysis) 
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GHG Tailoring Rule 

j,-s°sr.L'ssrs::r”5 


• More than 1 00 small brick manufacturers; 

• 400-500 small foundries; 


• 150 small pulp and paper mills; 

• Over 100 small coal mines; 

• , 80 small lime manufecturers; 

• 350 small mimicipal utilities; 


• More than 40 small electric cooperatives; and 

• 16 small petroleum refineries. 


npmiif 28 permit, and new PSD permits are estimated to cost $84 530 ner 

economic impact » more to 1 00ol,f h? ^ ” 8^*=^^ 

certification toer EPaI ^''^iWe for 

Tailoring Rule will not benefit a substantial number fover I 9 nn^ n • • 

todanrcntal baais for EPA's RFA certification - J the 


” 74 Fed. Reg. 55,349 (October 27, 2009) 

"/rf. at 55,339. ’ 

EPA, Final Guidance for UFA Re^ryFUacVomiy Aclflov^or 2006) a, 24, 
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— re^latory burden associated with PSD and Title V pennittinE for 

wa. Under section 609(b) of the^A EPA 

requited to convene an SEAR Panel before proposing the GHG Tailoring Rnle. 

The Combined GHG Rulemaking 

“nvened a SEAR Panel for any of the three individnal 
HG rules, there is no donbt that the agency was requited by the RFA to conduct a Panel 
for the combmed GW mlemakine. EPA*s cfTort to regulate GHGs 
A ct IS a major regulatory mdertaking and is unlike previous EPA programs This new 

gulatoiy program should not have been launched without the benefit of a thorough 
review ofthe potential small entity impacts, as required by the RFA. 

EPA’s GHG PubUe Outreach Efforts Are Not A Substitute for SEAR Panels 

StnfiZT’' EPA has made a concerted effort to reach out to 

smidl entities concemmg GHG regulation under the Clean Air Act, public outreach bv 
its^is not legally or functionally equivalent to conducting an SEAR Panel Such ^ 
outreach does not tjpicaUy result in the identification of significant regulatory* 

‘’rimary objectives of the Panel procek Siitolarly 
^ultation between EPA, 0MB and Advocacy does not lake the place of the ’ 
dehberatiye prwess diat occurs between Panel members. Finally, Ld perhaps most 
imp^ntly informal consultation and public outreach do not result in a written Panel 
report with formal recommendations to the EPA Administrator 

When a planned lule or lules will have a significant economic impact on a substantial 
EPA^cIn**^ rf •’e'ieves is the case witti the three GHG rules 

N^eSess'ln r CHC obligation under the RFA . ’ 

sStoaCFP A k GHG emissions standards rule for hght-duty vehicles, the agency 
stated that EPA is usmg the discretion afforded to it under section 609(c) of the RFA to 
Co^tot wifli and SEA, with input fiom outreach to small entitil. reg^4 at 
potential impacte of PSD regulatory requirements that might occur as EPAtoonsiLs 
regnlahons of GHGs.”” Section 609(c) ofthe RFA provides that aglT^^^ ite 
SS^tta th"^^ subsection (b) [i.e.. section 609(b), the SEAR Panel retfuiremenfl to 
mles that the agency mtends to certify under subsection 605(b), but th^gency believes 
may have a greater than de mimmis impact on a substantial number of si^ll entities ”” 
A^ocacy mtciprets section 609(c) to allow (and encouiage) an agency S proLly 
c^fy a pr^osed rule to elect to conduct a lull SEAR Panel, evef though the agme^y is^ 
not required to do so. As su ch, an agency proceeding under section 609(c) would be 
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expec^ to meet all of the Panel requirements in section 609(b), not something less. 

Here, where EPA could not properly certify die GHG rules and already bad the obligation 
to conduct a Panel, section 609(c) does hot give EPA.die legal discretion to do anything 
less than a full Panel. Otherwise, EPA could choose in any rulemaking to “certify” the 
rule and use the “discretion" of section 609(c) to conduct info rmal consultation and 
outreach. This strained interpretation would efFecfively vitiate the RFA’s Panel 
requirement 


EPA Had No Legal Basis To Avoid Conducting A Panel 

Although there are rare situations where an agency may have a legitimate reason for not 
conducting the small business impact analysis required by the RPA (which in this case 
would include a SBAR Panel), none of diose situations are present here. Co ngr ess has 
not exenipted these rulemakings from the Administrative Procedure Act^^ or theRFA. 
EPA is not acting under a court-ordered deadline for rulemaking that precludes the time 
needed to complete the Panel process. Likewise, EPA has not receive a Congressional 
directive to complete these rulemakings by a date that makes compliance with the Panel 
requirement impossible.^^ EPA has not demonstrated that these rulemakings are eligible 
for a waiver of the SBAR Panel requirem^ts, as provided in section 609(e) of the 
RFA. More specifically, EPA has not shown that special circumstances exist that 
would make a Panel impractical or unnecessary. On the contrary, available evidence 
suggests that EPA would have greatly benefit from receiving additional advice from 
small CTtIties before proposing these rules.^® 


Advocacy’s Recommendations 

Advocacy recommends that EPA adopt the following with respect to GHG regulations 
under the Clean Air Act. 


EPA should reconsider its Finding on Endangerment for GHGs . EPA published 
its final endangerment finding for GHGs on December 15, 2009.^’' EPA should 


” 5 U.S.C.§§ 551-559. 

” For example, in 2006 the Department of Homeland Securiy (DHS) published a drab interim final rule. 
Chemical Facility Anti-Terrorism Standards. 71 Fed. Reg. 78,276 (December 28, 2006). The draft interim 
final rule implemented Section 550 of the Homeland Security Appropriations Act of 2007, which required 
DHS to promulgate interim final regulations for the security of certain chemical fecilitiEs in the United 
States within six months of its passage.^^ See Pub. L. 109-295, sec. 550. In this instance, DHS did not 
tesess Ae impact of this proposed rule on small entities or prepare an IRFA because .Congress directed it to 
issue interim final regulations” within six months. While Congress did not specifically instruct the agency 
to bypass the proposed rule stage, the short time&ame and “interim final” language arguably gave the 
agency good cause to bypass the traditional notice and comment rulemaking process and the RFA. 

” 5 U.S.C. ^ 609(e). 

At a minimum, sra^ entity representatives could have provided EPA with additional regulatory 
alternatives, andmore'detailed information about the real-wdrld impact of the PSD and title V permitting 
programs. 

74 Fed. Reg. 66,496 (December 15, 2009). 
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reconsider this finding and/or delay the effective date of the finding in order to 
allow the agency to conduct an SBAR pMjel on endangerment and the other GHG 
rules. 

• EPA should adopt an interoretation of the effective date of the GHG emission.s 

, standards rule for lieht-dutv vehicles that gives EPA. the states, and small entities 
additional time to prepare for the new GHG reouirements . Several states and state 
air permitting authorities have commented that they will have great difficulty 
implementing GHG requirements at the state level.^® Specifically, state 
authorities are concerned that they will not be able to incorporate the GHG 
Tailoring Rule tiiresholds for PSD and Title V permits into state law on an 
expedited basis. Small GHG sources would not be deferred fi’om having to 
submit permit applications, which will overwhelm the state agencies. Moreover, 
states are concerned that they lack the resources and the trained personnel to 
process large volumes of permit applications. To help alleviate this situation, it 
has been suggested that EPA interpret the regulatory phrase “subject to 

• regulation” in the context of the GHG emissions standards rule for U^t-duty 
vehicles so that that GHG emissions are subject to regulation only at such time as 
Model Year (MY) 2012 vehicles are ceitifie4 which would be an additional 15 
months.^^ States will need this time to amend their state laws to reflect the 
applicability and significance thresholds of the GHG Tailoring Rule, and to hire 
and train additional permitting personnel. 

• EPA must conduct an SBAR Panel on the GHG rulemakines . Aether or not 
EPA inteiprets the “subject to regulation” phrase as allowing an additional IS 
months before the PSD and Title V permitting requirements become applicable, 
EPA needs to conduct a Panel on the, GHG regulatory program, as required by ie 
RFA. The Panel process would give EPA critical information about ie impacts 
of GHG rules on small entities, while allowing the agency to consider alternative 
ways to achieve its regulatory objectives without injuring small entities. ^ The 
Panel could also address the issue of how EPA should determine what constitutes 
Best Available Control Technology for GHGs. The issue of dete rmining BACT 
is critically important, particularly for the more than 1 million facilities in the U.S. 
that have boilers and may have to go through tbe PSD review process. 


See, e.g.. Letter from South Carolina Department of Health and Environmental Control to the U.S. EPA 
(November 24, 2009); Letter from the National Association of Clean Air Agencies to the U.S. EPA 
(December 7, 2009). 

Letter from the National Association of Clean Air Agencies to the U.S. EPA (December 7, 2009) at 4 
(“NACAA suggests that when Title 11 regulations are tbe trigger for PSD and Title V permitting, it may be 
permissible for EPA to interpret “subject to regulation” to mean when the regulation “takes effect” under 
the CAA. In this instance, EPA is proposing that its GHG regulation of light-duty vehicles would “take 
effect” in MY 2012. Since MY 2012 vehicles would ordinarily be certifred in the summer of 2011, this 
interpretation would likely provide an additional 1^5 months after the anticipated promulgation of the 
regulation for states to take critical actions to respond to the initial impacts of the new programs.” 
^itations omitted)). 

* 5 U.S.C. § 603 (c) explicitly requires that any altemati^^ to a regulatory proposal that would minimize 
tbe impact on small entities must “accomplish die stated objectives of applicable statutes.” 
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• EPA should adopt higher tailoring thresholds in the GHG Tailoring Rule . Small 
businesses have told EPA that the proposed 25,000 tpy C02e applicability 
threshold in the GHG Tailoring R^e is too low.^* Simila’ly, there is concern that 
the applicability threshold for modifications under the PSD program should be 
higher than the proposed ! 0,000 to 25,000 tpy C02e. EPA should adopt a higher 
applicability threshold for PSD and Title V (such as 100,000 tpy C02e), and it 
should adopt a significance threshold for reD purposes of at least 50,000 tpy 
C02e. EPA should also consider longer phase-in periods for these qjplicability 
and significance thresholds to apply. EPA needs to explain more clearly how it 
will apply the GHG significance tlueshold to routine operational changes and 
clarify how PSD modifications could be triggered by such operational changes. 

• GHG regulations should focus on facilities* actual emtRsions. not oh their 
potential to emit . The difference between SMrtual and potential emissions at a 
facility can be substantial. EPA’s Greenhouse Gas Reporting Rule^^ requires 
sources to report their actual annual GHG emissions, not their potential emissions 
based on a facility’s design capacity. To, be consistent with the GHG Reporting 
Rule, fecilities should not be required to obtain PSD or Title V permits solely 
because of potential GHG emissions.^^ This regulatory approach would yield real 
benefits, and avoid unnecessarily burdening facilities whose actual emissions are 
only a small fiaction of their potential emissions. 


Conclusion 

Whether viewed separately or together, it is clear that EPA’s Clean Air Act greenhouse 
gas rules will significantly impact a large number of small entities. EPA was therefore 
obligated under the RFA to convene a Panel (ot Panels) prior to proposing these rules. 
EPA now needs to conduct a Panel to gain infonned input and develop well-considered 
regulatory alternatives as the agency seeks to address one of the most important and 
challenging environmental issues of this decade. 


See, e.g., Comments of American Public Power Association Regarding Proposed EPA GHG Rules 
Affecting Small Entities (December 1 , 2009) (Association representing small municipal utilities asserts that 
proposed GHG Tailoring Rule’s applicability threshold is too low to benefit over 350 small municipal 
ndlides). 

“Mandatory Reporting of Greenhouse Gases” 74 Fed. Ri^. 56,260 (October 30, 2009). 

Methods exist. to allow a source to limits its potential to emit, such as federally enforceable state 
operadng permits. EPA should develop .streamlined procedures to allow GHG sources to limit their 
potential emissions. . 
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Please dp not hesitate to call me or Assistant Chief Counsel Keith Holman 
(keitb.holman@sba. gov or (202) 205-6936) if you have questions or if we can be of 
assistance. 


Sincerely, 

Susan M. Walthall Keith W. Holman 

Acting Chief Counsel for Advocacy Assistant Chief Counsel for 

Environmental Policy 



cc: Cass R. Sunstein, Administrator 

--Office of Information and Regulatory Af&irs 
Office of Management and Budget 
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Congress of tifc Hmteft Steles 

aEasIfinston, S© 20SIS 


July 23, 2010 

The Honorable Cass R. Sunstein 
Administrator 

Office of Information and Regulatory Affairs 
Eisenhower Executive Office Building 
1650 Pennsylvania Avenue, N.W, 

Washington, D.C, 20503 

Dear Administrator Sunstein: 

As sponsors of H.R, 3765, the Regulations from the Executive in Need of Scrutiny 
(REINS) Act, we are interested in the Administration’s published regulatory agenda, which 
currently identifies 191 planned rulemakings that each may result in an annual effect of the 
economy of $ 1 00 million or more. We ar e also awai'e that a number of pending rulemakings 
may generate economic effects that have even greater consequences for our economy — including 
some that may result in an annual effect on the economy of$l billion or more. Under the REINS 
Act, Congress would be required to affirmatively approve any new major rule proposed by the 
executive agencies before it can he enforced on the American people. 

Therefore, we respectfully request that you provide us a list of all pending rulemakings 
that potentially have an economic effect in excess of $ 1 billion prior to your testimony before the 
Subcommittee on Commercial and Administtative Law on Tuesday, July 27, 2010. 

Thank you for your assistance in this matter. 


Sincerely, 



PRINTED ON RECYCLED PAPER 
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Health Care Law Lands Devastating One>Two Punch 

Up To 1 1? MHIioit Amodcens (o tow TJioiV Plan: Employer-Provided /nsurance (o See 9% Cost /ncreaw 

N&ntYear 

Monday, June 14, 2010 

Ways & Means Democrats Tli, pfarrvsea made about hetftn tefonn suirered two mere hits this week as more and mere treuMing truifis about 

the Impact the Oemocrals' reoentiy onacied heaOi care orerhaul will have on the Amedcan people ware revealed ■> 
health care costa ar» continuing to akyreckal and ttere than half of all Americana with employar-providad health 
Insurance couU loaa Otak cutiani health coverage. Those disturbing dalaile era conleined wKhin e survey from 
Pricewaterhouse Coopers and new regulatlensfromiheDeparirrent of HeaHh and Human Sarvicss. ’Dapertmsnt 
of Labor, and Oepactment of the Ttaaauiy. 

Suried deep wfihirt the new reguMons that wl govam amployar-providad health coverage is the startilrg esliiriBle 
that by 2013, under the most likely aeenerio, 87 irOon Arrehoens <1 out o' 2 Amencens with employer eovsrege) will 
no longer be eble to retein the healih plan they have and like. According to that aarra regulation, (his nurrtiar oould 
be as high as 117 irtiHon Aneneans (7 out of 10 Americans wlirt employer coverage) b^ng forced lo change health 
plant. And these nurrbefs eoiM be hlghar t iha Obama AdnSmstration's assumpiione and astimaias turn out to ba 
ovaity optirifetic. 

So much for the Praaident's claJm that, ‘dyoulika your health care plan, you can keep your health care plan.' Even 
the New York Times repofled, ’Ihe rules appear (o fall ahert ol the sweeping eomrrttrranta Preildant Obama rrade 
while trying to reassure (he pubic in the Aghl over haallh legisIMior 

As if that were enough, echoing esDinetes by Iha non-partisan Congressional Budget Office {CBO} showing 
that health insurann pfensums for rrltons of faniiea would ediually Increase under the Democrata' health care 
law. PrIcewatsrhouseCoopers reveafa that engiloyers and employees will see a nine percent Increase in their 
medical costs hi 2011. For the average enrloyea, this increase in medical coats could be ae much as $1,200 In 2011 


Social Security 
Oversight 


No wonder the rr^aiity of Amehcsns continue (o oppose the healih law. it spends one-tn'lllon dollars, Increases 
taws, cuts Medicate lofund anew enWemenl program, increases tne cost of health Insurance, and forces Americsns 
out of the health ctan Ihey have and lire. 


’ See Kaiser FanSy Foindalion and the HeaWt Research & Educational Trust (HRET), Empicryef Health 
Benefits Survey (2009) (calculating average h^jact of a 9% increase in medical cost using $13,375 
average total employer premwn). 
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Consensus Is In: Health Care Costs and Premiums to Rise Under 
Democrats' Health Law 

Even Paid Obama AdnMslnNton Haalth Ccnai^tantMmta Overbaul Palls to ConM Costs 
Monday. April 26. 2010 

Not SO long ago. Pr^sldeni Obama prociairmd, "If any bill arriiies from Congress that is not controlling 
costs, that's not a M I can support, ll's gotng to have to control costs.’ 

Republicans concur with PrasidenI Obama's assessment that reducing health care costs should be the 
prirrary goal. Unfortunately, just one month after Democrats enacted their Si trillion overhaul of the 
nation's health care system, the conserBus Is in mat the law receives a falling grade on this most important 
measure. The new law wM increase national health spending and will meke health Insurance more 
expensive for minions of American fomlies. Bui donil take our word for II. 

"Health care. Round Two. is when we wiH make a serious effort at cutting costs down, based on 
what this law has shown is.'— paid HHS health consultant, health care overhaul supporter and 
MIT eoenombt Jonathan Gruber. 

’(Nfational health expenditures under the health r^orm act would increase by a total of $311 billion 
(0.9 percent) during calendar years 20t0'2019.*— Obama Administration’s Actuaries at the 
Centers for Medicare and Medicaid Services. (Note: The actuaries found the law Is actually 
worse In this regard than ettier the House or Senate-passed legislation.) 

"The history of health coverage expansion ehoidd make us worry, if ObamaCars's actual fiscal 
effects look anything Bre previous efforts to expand health coverage, the federal budget Is in for a 
world of hurt.’— Wall Street Journal 

And then there is the Congressionat Budget Office's (C80) analysis that health care premiums are going 
to rise sharply under the Democrats’ new law. 


Impact on Individual Market KeaW) Insurance Premiums in 2D16 According to CBO 


Health Cars Proposal 

Change In Premiums Compared to 
Current Law Projectiona 

Democrats' Healh Care Lew 
(H.R. 3590 and HR. 4672) 

$2,100 Increase 

Heuse Republican ARerraliw Nl 
(HR. 4038) 

$1,050 decrease 


Despite spending one trKon defers, the Democrats’ new law Falls to meet the number one goal of the 
Administration and mcro irramrlattly American families. How much more will Democrats seek to spend to 
undo their costly rrxstakes? 
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Employers’ Analysis of Democrats’ Health Law: Increasing Health 
Costs, Jeopardizing Health Benefits and Harming Job Growth 

Wedneaday, June 23, 2010 

This week, ihe Business Roundtable (BRT) and Tl» Business Council, represeming American companies 
with mere than 12 mOon employees and comprising nearly a third of the total value of the U.S, stock 
markets, issued a dire warning lo the \Aihtle House Office of Management and Budget Director Pater 
Oraag about the consequences of the Oemecraa' health law. 

According to these key employer grotps. Pr^ident Obama and the Democrats’ health overtsul, ‘does 
little to change the underlying probtems of our delivery system, which are the primary drivers of the 
unsustainable coet trends of employer provided care.’ As a reeiA, employers are. ‘delayllngj Dusiness 
decisions regardirtg expansions and dairveti(ing] new hiring.' With unemployment hovering around 10 
percent, America simply eamet afford a one triion dollar health care law that Is preventing employers from 
hiring new workers. 

BRT and The Su^ness Council also warn that, 'the potential for detrimental unintended consequences on 
the nation's econen^ and workers is very Ngh,’ for the following reasons; 

• ‘The Imposition of employer mandates M^s our ability to spedtically structure our plans to our 
workforce and will ikely resuH in (health care] cost increases'; 

• The rrew tax on Ngh-cost plans, referred to as the Cadillac tax, 'will divert resources away from 
investment in new lechnofogy. process and jobs, and will signiricanlly increase costs"; 

• The changes lo the (ax treatmert of retiree prescription drug plans will cause employers to, “reduce 
or eliminate prescription beneRs lo Medicve eligible retirees’; 

< Regulations limling insurer sperxling (medical toss ratios} have the potential to ‘Ixrease premiums" 
and ‘hurt quality and patient safety*; 

• Restricting workeis' use of FteMbte pending Accounts (FSAs) “impact employees' and 'hamper 
economic recovery'; arvl 

• The Democrats’ health law adds new adnmistratrve burdens, making it 'even more costly to offer 
heatthcare beitefits - both a global conveUdon and job creation issue' and “will sene to increase 
premiums and (kite up the cost of coverege." 

Last week, the Adminisiraliorfs own regulatlorB conceded that up to 2 out of 3 Americans with health 
Insurance through an employer cotdd bss the they have and like. Fortune.com has reported that 
internal company dotunents reveal at least four major U.S. employers (AT&T, Verizon, Deere and 
Caterpillar) are considering 'dur^nng the heafot care coverage they provide to their workers in exchange 
for payir^ penelty fece to the govenvnent' A dear consensus has formed; Democrats' grand expenment 
with the nation's health care system is too aqtensive for taxpayers and workers. 
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SMALL BUSINESSES’ CONCERNS CONFIRMED; Health Care Tax 
Credit Nearly Impossible To Navigate, Offers Little Help and 
Encourages Wage and Job Cuts 

Thi^ay, May 20. 201 0 

Ctiek Hen to See How to Navigate Througl> the Small Business Tax CreWt 

Washington, DC - Ways ami Means Rertdng Republican Dave Camp (R-Ml) and Health Subcommittee 
Ranking Member Wally Hereer (R-CA) today released a new flow chart that shows America's small 
Dusinassaa and their employ^ how to catotete the so-called small business health care tax credit the 
Democrats included in their massive health overhaul earlier this year. 

As the navigation tool shows, emptoyers face a dlsylng array of questions end formulas before 
determining if they are elgaile for eome. al or none of INs credit. In addition, the credit is limited to federal 
Income tax liability, meaning ihat f a small business Is losing money due to the economy, it might not be 
able to use the credit even if It successfully navigaleB the rules. 

Camp aald. The haailh care law la going to drive up premiums even fuiher end. as this chart shows, it 
forces small business to work through an exceerftigly complex set of calculations Just to find out they may 
not be eligible to rec^ any help at al. No wonder the nation’s leading email business organization is 
suing to overturn the law. We need to repeal ttw law and replace it with health care reforms that lower 
costs for small businesses, brniss end taxpayers.’ 

Berger added, 'Ronald Reagan once said lhat the most terrifying words in the English language are 'I'm 
from the goveimiert and fm here to help.' It's ro surprise that the Demooets’ big-governinent health 
care law offers no real help (or stnal businesses siruggiing with high health care costs. In fact, at a time 
when our lop priority sheuM be to create jobs and get our economy back on track, this new law instead 
kills jobs and telb smal bisiness (wrners that t «tR in their best Interest to grow and prosper. It’s time for 
Congress to get to woifc on repealing this destructive health overhaul and providing real tax relief and 
health care savings for America's small buNnessae.” 

The Ways and Means Repubican document reaiTirms concerns expressed by small business owners in an 
Associated Press article, FACT CHECK: Tax cut math doesn’t add up for some, out this morning. 
Below ana just some of the report's excerpts: 

Suf when he ran the numbers. /Zacft/ Hofhnan discovered Otat hla office furniture company 
wouldn't get any assialance with the $79,200 it pays annually in premrums for Its 24 employees, 'It 
leaves you with Ws^etlng of a bwt-emi-aanti^.‘ he said. 

Lost in the fine print The aetHf drops off ^arply once a company gets above 10 workers and 
$25, 000 average annuel wages. 

To get the most outr^Bte new federal creeSt. Hoffman said he'd have to cut his work force to 10 
employees and slash OKir wages. "That seems like a strange outcome, given we've got 10 
percent unemployment ' he said. 

The lack of assistance to stnal businesses their workers should ceme as no surprise. During the 
health care debate, the non-partisan Congressional Budget Office estimated that 88 percent of those 
who get health insurance from a smaO empkw work for a business that will not receive tax aedits under 
the Democrats’ legislation. 
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NFIB Confirms Health Care Law Bad For Workers 

CAUP: "1(1119 boa tor small business^. It is baa lor Amenca, and tnis ttoallhcare lawisbaciforboth.' 

Friday. May 14, 2010 

WasNngton, DC - Ways and Means Ranking Member Dave Camp (R>MI) today rBleased the following 
Waye 4 Means Democrata Btatement on the announcefnenl Ihei ttie nelion’e leading small bi£lness organtatlon, NFIB, is joining 20 

state attorneys genersd In seeking to lnralda» the recently enacted health care law. 

“This Is confirmallon for every person worried their job or looking for work, that the health care law is 
only making matters worse. If It is bad for snel businesses, i is bad for America, and this health care law 
Is bed for both. Instead of increasing costs and adding new mandates on employers, we need to tower 
thair costs so they can start hiring ag^ - that’s what the House Republican bill did.' 

Camp also released sb facts about the Democrats' health care law that every American worker must 
Know: 

FACT # 1: Employers are already being hK by hundreds of mlllioru of dollars In added 
costs, putting the nation's economic recovery further In doubt. 

So far, some of Aimrica's biggest companies have begun warning that the tax changes In the Democrats' 
health care bUl wHI reduce their earnings, threatening their abilty-to hire new workers and retain existing 
ones. Hers Is a quick look at |ust some of those companies, the number of workers they employ, and the 
added charges to eanings they wHI bear as a lesUI of the Democrats' health care bill: 


Company 

Number of EmfHoyeee 

increpse 

In Heafth Care Costs 

3M 

74,835 

S90 million 

AT4T 

281.000 

$1 biion 

Caterpillar 

93,813 

$100rr«on 

John Deere 

51.300 

S150mMlon 

Medtronic 

41,000 

S150-200 mKon 

Pruderrtial 

41.943 

$100mWon 

Valero 

20.920 

315-20 mikxn 


In order to protect inveslors, comparRos are required under law and regulation to report on rapid and 
current basis malerial ctianges si a company^ financjal position. 

FACT # 2: The Derrvcrste' heoMi care bill could discourage the hiring of new workers. 

The health care bX does nothing to heb) small businesses with their already skyrocketing health care 
costs. According to the nomparlisan Congressiowl Budget OUlca (CBO) premiums will continue to 
Increase. Addkig nsut to niry, the legislation's so-called small business tax credits could force 
employers to choose between hirsig new wwkers and losing the value of the credit. Under the Democrats' 
health care bill, the value of the tax cre<tt phases out for bisinesses with 1 1 or more workers and 
disappears completely for those with more than 25 employees. Some small business owners may have to 
think twice baforetheyseektotvenewenbitoyeesout of foar they might lose their tax credit on their 
existing workers. 

FACT P 3: The Democrats' healtti care bill could encourage employers to keep wages 
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Find Some Shade Because the Tanning Tax Hits Tomorrow 

NFIB, ITA and IFA note amall buaineasaa will gat burned by this tax 
Wednesday. June 30. 201 0 

Unforluretely, no amount of sunscreen or Aloe will reUew the pain of the Democrats' Impending 10 
percent tax on indoor lanrtng be<ls.wtRctt goes into effect tomorrow, July 1 . This S2.7 billion tax will hit 
tons of thotsends of small businesses and cmsumers and is just one of the many of the $568,000,000,000 
in new health care taxes that isolate the President's promise not to relee taxes on mlddle-clase fsmilies. 

Despite the size and reach of this new lax increase, many Americans and small businesses are unaware of 
this pcovlslon or how to comply wlh It. Accorda^ to a survey taken earlier this month, ‘only 5 percent of 
tanning bisiness owners in the pel said they had been eontacted by the government. Fully 9S percent say 
they are flying E«nd about how to coleci the tax’ 

On June 11. 2010. Wayi and Means Ranicing Member Dave Camp (R-MI) wrote to IRS Commissioner 
Ooij 3 Schulman asking whether the IRS would engage in aggressive outreach to notify Americans affected 
by the heaHh care law’s new tax on tanning seivicas. Camp noted that that the IRS sent over 4 mlllton 
postcards adwrtising a smal business health care lax credit that many employers are Ineligible to 
receive. The IRS has yet to ei^in why I has not netified tanning operators about this tax. 

Below are excerpts from ‘By the NunN>ers" pti together by the National Federation of Independent 
Business, indoor Tanning Associalion and the Int^national Franchising Association on the new tanning tax. 

2.7 billion The ammxil of money tha IRS plans to collect from small businesses over 
the next 10 years from this lax 

-1$,0a0: Number of 'mom and pop’ small businesses who may be affected by the 
new tax, 

12: Number of pagee it lakes the IRS to explain the rules to comply with the 
complicated 'sintan tax' 

36: Number of hous esiimaled by the IRS to complete and file Form 720, 
pilor to the IRS revising and adding the new suntan tax to it. 

>$74; Average cost, per hour, spent by small bislnesses to comply with federal 
tax paperwork budens. 

>4 million: Quantity of postcards maled to small businesses elerting them to the 
avarability of a small business tax credit. 

0: Number of postcards sent to alert tanning businesses of the new tax on 
their business. 

2; Number of weeks in advance smal businesses received the regulations for 
complying with the new suntan tax. 
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DEPARTMENT OF HEALTH & HUMAN SERVICES 
Centers for Medicare & Medicaid Services 
7500 Security Boulevard, Mail Stop N3-01-2I 
Baltimore, Maryland 21244-1850 

Office of the Actuary 



DATE: April 22, 2010 

FROM: Richard S. Foster 
Chief Actuary 

SUBJECT: Estimated Financial Effects of the “Patient Protection and Affordable Care Act,” 
as Amended 


The Office of the Actuary has prepared this memorandum in our longstanding capacity as an independent 
technical advisor to both the Administration and the Congress. The costs, savings, and coverage impacts 
shown herein represent our best estimates for the Patient Protection and Affordable Care Act. We offer 
this analysis in the hope that it will be of interest and value to policy makers and administrators as they 
implement and monitor these far-reaching national health care reforms. The statements, estimates, and 
other information provided in this memorandum are those of the Office of the Actuary and do not represent 
an official position of the Department of Health & Human Services or the Administration. 

This memorandum summarizes the Office of the Actuary’s estimates of the financial and 
coverage effects through fiscal year 2019 of selected provisions of the “Patient Protection and 
Affordable Care Act” (P.L. 1 1 1-148) as enacted on March 23, 201 0 and amended by the “Health 
Care and Education Reconciliation Act of 2010” (P.L. 1 1 1-1 52) as enacted on March 30, 2010, 
For convenience, the health reform legislation, including amendments, will be referred to in this 
memorandum as the Patient Protection and Affordable Care Act, or PPACA, 

Included are the estimated net Federal expenditures in support of expanded health insurance 
coverage, the associated numbers of people by insured stams, the changes in Medicare and 
Medicaid expenditures and revenues, and the overall impact on total national health 
expenditures. Except where noted, we have not estimated the impact of the various tax and fee 
provisions or the impact on income and payroll taxes due to economic effects of the legislation. 
Similarly, the impact on Federal administrative expenses is excluded, A summary of the data, 
assumptions, and methodology underlying our national health reform estimates will be available 
in a forthcoming memorandum by the OACT Health Reform Modeling Team. 

Summary 

The table shown on page 2 presents financial impacts of the selected PPACA provisions on the 
Federal Budget in fiscal years 2010-2019. We have grouped the provisions of the legislation into 
six major categories: 

(i) Coverage provisions, which include the mandated coverage for health insurance, a 
substantial expansion of Medicaid eligibility, and the additional funding for the Children’s 
Health Insurance Program (CHIP); 

(ii) Medicare provisions; 

(iii) Medicaid and CHIP provisions other than the coverage expansion and CHIP funding; 

(iv) Provisions aimed in part at changing the trend in health spending growth; 
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(v) The Community Living Assistance Services and Supports (CLASS) program; and 

(vi) Immediate health insurance reforms. 

The estimated costs and savings shown in the table are based on the effective dates specified in the 
law as enacted. Additionally, we assume diat employers and individuals would take roughly 3 to 
5 years to Hilly adapt to the new insurance coverage options and that the enrollment of additional 
individuals under the Medicaid coverage expansion would be completed by the third year of 
implementation. Because of these transition effects and the fact that most of the coverage 
provisions would be in effect for only 6 of the 10 years of the budget period, the cost estimates 
shown in this memorandum do not represent a ftill 10-year cost for the new legislation. 


Estimated Federal Costs (+) or Savings (-) under Selected Provisions 
of the Patient Protection and Affordable Care Act as Enacted and Amended 
(in billions) 







Fiscal Ye^ 





Total, 

2010-19 

Provisions 

2010 

2011 

2012 

2013 

2014 

2015 

2016 

2017 

2018 

2019 

Total* 

$9.2 

-$0.7 

-$12.6 

-$22.3 

S16.8 

$57.9 

$63.1 

$54.2 

$47.2 

$38.5 

$251.3 

Coveraget 

3.3 

4.6 

4.9 

5.2 

82.9 

119.2 

138.2 

146.6 

157.6 

165.8 

828.2 

Medicare 

1.2 

“4.7 

-14.9 

-26.3 

-68.8 

-60.3 

-75.2 

-92.1 

-108.2 

-125.7 

-575.1 

Medicaid/CHIP 

-0.9 

-0.9 

0.8 

4.5 

8.6 

5.1 

4.6 

3.4 

1.3 

1.7 

28.3 

Cost trend} 

- 

— 

- 

— 

-0.0 

-0.1 

-0.2 

-0.4 

-0.6 

-0.9 

-2.3 

CLASS program 

- 

-2.8 

-4.5 

-5.6 

-5.9 

-6.0 

-4.3 

-3.4 

-2.8 

-2.4 

-37.8 

Immediate reforms 

5.6 

3.2 

1.2 

— 

— 

— 

— 







10.0 


* Excludes Title IX revenue provisions except for sections 9008 and 901 5, certain provisions with limited impacts, and Federal 
administrative costs. 

t Includes expansion of Medicaid eligibility and additional funding for CHIP. 

t Includes estimated non-Medicare Federal savings from provisions for comparative effectiveness research, prevention and 
wellness, fraud and abuse, and administrative simplification. Excludes impacts of other provisions that would affect cost 
growth rates, such as the productivity adjustmeuts to Medicare payment rates (which are reflected in the Medicare line) and the 
section 900 1 excise tax on high-cost employer plans. 

As indicated in the table above, the provisions in support of expanding health insurance coverage 
(including the Medicaid eligibility changes and additional CHIP funding) are estimated to cost 
$828 billion through fiscal year 2019. The Medicare, Medicaid, growth-trend, CLASS, and 
immediate reform provisions are estimated to result in net savings of about $577 billion, leaving 
a net overall cost for this period of $251 billion before consideration of additional Federal 
administrative expenses and the increase in Federal revenues that would result from the excise 
tax on high-cost employer-sponsored health insurance coverage and other revenue provisions. 
(The additional Supplementary Medical Insurance revenues from fees on brand-name 
prescription drugs under section 9008 of the PPACA, and the additional Hospital Insurance 
payroll tax incoine under section 9015, are included in the estimated Medicare savings shown 
here.) The Congressional Budget Office and the Joint Committee on Taxation have estimated 
that the total net amount of Medicare savings and additional tax and other revenues would 


— 2 — 
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somewhat more than offset the cost of the national coverage provisions, resulting in an overall 
reduction in the Federal deficit through 2019. 

The following chart summarizes the estimated impacts of the PPACA on insurance coverage. 
The mandated coverage provisions, which include new responsibilities for both individuals and 
employers, and the creation of the American Health Benefit Exchanges (hereafter referred to as 
the “Exchanges”), would lead to shifts across coverage types and a substantial overall reduction 
in the number of uninsured, as many of these individuals become covered through their 
employers, Medicaid, or the Exchanges. 


Estimated Effect of the Patient Protection and Affordable Care Act, 
as Enacted and Amended, on 2019 Enrollment by Insurance Coverage 
(in millions) 



Medicare Medicaid & CHIP Eraployer-sponsored Individual coverage Uninsured 

insurance (Exchange & other) 

Note; Totals across categories are not meaningful due to overlaps among categories (e.g., Medicare and Medicaid). 


By calendar year 2019, the mandates, coupled with the Medicaid expansion, would reduce the 
number of uninsured from 57 million, as projected under prior law, to an estimated 23 million 
under the PPACA. The additional 34 million people who would become insured by 2019 reflect 
the net effect of several shifts. First, an estimated 18 million would gain primary Medicaid 
coverage as a result of the expansion of eligibility to all legal resident adults under 133 percent’ 
of the Federal Poverty Level (FPL).^ (In addition, roughly 2 million people with employer- 


’ The health reform legislation specifies an income threshold of 133 percent of the Federal Poverty Level but also 
requires States to apply an “income disregard” of 5 percent of the FPL in meeting the income test. Consequently, 
the effective income threshold is actually 138 percent of the FPL. For convenience, we refer to the statutory factor 
of 1 33 percent in this memorandum. 

^ This provision would extend eligibility to two significant groups: (i) individuals who would meet current Medicaid 
eligibility requirements, for example as disabled adults, but who have incomes in excess of the existing State 
thresholds but less than 133 percent of the FPL; and (ii) people who live in households with incomes below 
1 33 percent of the FPL but who have no other qualifying factoid that make them eligible for Medicaid under prior 
law, such as being under age 18, age 65 or older, disabled, i^egnant, or parents of eligible children. 

— 3 ~ 
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sponsored health insurance would enroll in Medicaid for supplemental coverage.) Another 
16 million persons (most of whom are currently uninsured) would receive individual insurance 
coverage through the newly created Exchanges, with the majority of these qualifying for Federal 
premium and cost-sharing subsidies. Finally, we estimate that the number of individuals with 
employer-sponsored health insurance would decrease overall by about 1 million, reflecting both 
gains and losses in such coverage under the PPACA. 

As described in more detail in a later section of this memorandum, we estimate that overall national 
health expenditures under the health reform act would increase by a total of $311 billion (0.9 percent) 
during calendar years 2010-2019, principally reflecting the net impact of (i) greater utilization of 
health care services by individuals becoming newly covered (or having more complete coverage), 

(ii) lower prices paid to health providers for the subset of those individuals who become covered by 
Medicaid, (but with net Medicaid costs from provisions other than the coverage expansion), and 

(iii) lower payments and payment updates for Medicare services. Although several provisions would 
help to reduce health care cost growth, their impact would be more than of&et through 2019 by the 
higher health expenditures resulting from the coverage expansions. 

The actual future impacts of the PPACA on health expenditures, insured stams, individual 
decisions, and employer behavior are very uncertain. The legislation would result in numerous 
changes in the way that health care insurance is provided and paid for in the U.S., and the scope 
and magnitude of these changes are such that few precedents exist for use in estimation. 
Consequently, the estimates presented here are subject to a substantially greater degree of 
uncertainty than is usually the case with more routine health care legislation. 

The balance of this memorandum discusses these financial and coverage estimates — and their 
limitations — in greater detail. 

Effects of Coverage Provisions on Federal Expenditures and Health Insurance Coverage 
Federal Expendimre Imnacts 

The estimated Federal costs of the coverage provisions in the PPACA are provided in table 1, 
attached, for fiscal years 2010 through 2019. We estimate that Federal expenditures would 
increase by a net total of $25 1 billion during this period as a result of the selected PPACA 
provisions — a combination of $828 billion in net costs associated with coverage provisions, $575 
billion in net savings for the Medicare provisions, a net cost of $28 billion for the 
Medicaid/CHIP provisions (excluding the expansion of Medicaid eligibility and the additional 
CHIP funding), $2 billion in savings from provisions intended to help reduce the rate of growth 
in health spending, $38 billion in net savings from the CLASS program, and $10 billion in costs 
for the immediate insurance reforms. These latter five impact categories are discussed in 
subsequent sections of this memorandum. 

Of the estimated $828 billion net increase in Federal expenditures related to the coverage 
provisions of the PPACA, about one-half ($410 billion) can be attributed to expanding Medicaid 
coverage for all adults who live in households with incomes below 133 percent of the FPL. This 
cost reflects the fact that newly eligible persons would be covered with a Federal Medical 
Assistance Percentage (FMAP) of over 99 percent for the first 3 years, declining to 93 percent by 
the sixth year; that is, the Federal government would bear a significantly greater proportion of 
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the cost of the newly eligible enrollees than is the case for current Medicaid beneficiaries.^ Also 
included in this cost is the additional funding for the CHIP program for 2014 and 2015, which 
would increase such expenditures by an estimated $29 billion. The remaining costs of the 
coverage provisions arise from the refundable tax credits and reduced cost-sharing requirements 
for low-to-middle-income enrollees purchasing health insurance through the Exchanges 
($507 billion) and credits for small employers who choose to offer insurance coverage 
($3 1 billion). The increases in Federal expenditures would be partially offset by the penalties 
paid by affected individuals who choose to remain uninsured and employers who opt not to offer 
coverage; such penalties total $120 billion through fiscal year 2019, reflecting the relatively low 
per-person penalty amounts specified in the legislation.'* 

The refundable premium tax credits in section 1401 of the PPACA (as amended by section 1001 
of the Reconciliation Act) would limit the premiums paid by individuals with incomes up to 
400 percent of the FPL to a range of 2.0 to 9.5 percent of their income and would cost an 
estimated $451 billion through 2019. An estimated 25 million Exchange enrollees (79 percent) 
would receive these Federal premium subsidies. The cost-sharing credits would reimburse 
individuals and families with incomes up to 400 percent of the FPL for a portion of the amounts 
they pay out-of-pocket for health services, as specified in section 1402, as amended. These 
credits are estimated to cost $55 billion through 2019. 

The PPACA establishes the Exchange premirtm subsidies dming 20 1 4-20 1 8 in such a way that 
the reduced premiums payable by those with incomes below 400 percent of FPL would maintain 
the same share of total premiums over time. As a result, the Federal premium subsidies for a 
qualifying individual would grow at the same pace as per capita health care costs during this 
period. Because the cost-sharing assistance is based on a percentage of health care costs incurred 
by qualifying individuals and families, average Federal expenditures for this assistance would 
also increase at the same rate as per capita health care costs. After 201 8, if the Federal cost of 
the premium and cost-sharing subsidies exceeded 0.504 percent of GDP, then the share of 
Exchange health insurance premiums paid by enrollees below 400 percent of the FPL would 
increase such that the Federal cost would stay at approximately 0.504 percent of GDP. We 
estimate that the subsidy costs in 20 1 8 would represent about 0.518 percent of GDP, with the 
result that the enrollee share of the total premium would generally increase in 201 9 and later. 

As noted previously, the Federal costs for the coverage expansion provisions are somewhat 
ofiset by the individual and employer penalties stipulated by the PPACA. We estimate that 
individual penalties would provide $33 billion in revenue to the Federal government in fiscal 
years 2014-2019, taking into account the time lag associated with collecting the penalty amounts 
through the Federal income tax system. (A discussion of the estimated number of individuals 
who would choose to remain uninsured is provided below.) Additionally, for firms that do not 


^ For the newly eligible enrollees, the FMAP for fiscal year 2020 and later will be 90 percent, compared to an 
average of 57 percent for the previously eligible enrollee population. In addition, the estimated cost includes new 
Medicaid enrollments by previously eligible individuals as a result of the publicity, enrollment assistance through 
the Exchanges, and reduced stigma associated with Federal assistance for health care. Also included here are the 
Medicaid costs for the provision to extend Medicaid coverage to individuals up to age 26 who were previously in 
foster care. 

Employer penalties would be $2,000 per employee in 2014, generally, which is substantially less than the cost of 
providing health insurance coverage. The relationship between penalties and premiums is much more complicated 
for individuals than for employers; still, for many individuals the applicable penalty would be considerably smaller 
than the cost of coverage. 
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offer health insurance and are subject to the “play or pay” penalties, we estimate that the 
penalties would total $87 billion in 2014-2019. 

The penalty amounts for noncovered individuals will be indexed over time by the CPI (or, in 
certain instances, by growth in income) and would normally increase more slowly than health 
care costs. As a result, penalty revenues for nonparticipating individuals are estimated to grow 
more slowly than the Federal expenditures for the premium assistance credits. Penalties for 
employers who do not offer health insurance will be indexed by premium levels and will thus 
keep pace with health care cost growth. 

The health reform act specifies maximum out-of-pocket limits in 2014 equal to the 
corresponding maximums as defined in the Internal Revenue Code for high-deductible health 
plans. We estimate that these limits would be $6,645 for an individual and $13,290 for a family 
with qualified creditable coverage (including employer-sponsored health insurance). For future 
years, the limits are indexed to the growth in the average health insurance premium in the U.S. 
Under this approach, the proportion of health care costs above the out-of-pocket maximum 
would be relatively stable over time. For the basic “bronze” benefit plan for individuals, with an 
actuarial value of 60 percent, we estimate that the cost-sharing percentage applicable before the 
out-of-pocket maximum is reached would average about 76 percent in 2014 and later. The 
corresponding cost-sharing rate for family coverage is 64 percent. For the “silvef ’ benefit 
package, the individual and family cost-sharing rates below the out-of-pocket maximums would 
average about 47 percent and 40 percent, respectively. For the more comprehensive “gold” and 
“platinum” benefit packages authorized through the Exchanges, these initial cost-sharing levels 
would be significantly lower. 

Health Insurance Coverage Impacts 

The estimated effects of the PPACA on health insurance coverage are provided in table 2, 
attached. As summarized earlier, we believe that these effects will be quite significant. By 
calendar year 2019, the individual mandate, Medicaid expansion, and other provisions are 
estimated to reduce the number of uninsured from 57 million under prior law to 23 million after 
the PPACA. The percentage of the U.S. population with health insurance coverage is estimated 
to increase from 83 percent under the prior-law baseline to 93 percent after the changes have 
become fully effective. 

Of the additional 34 million people who are estimated to be insured in 2019 as a result of the 
PPACA, a little more than one-half (18 million) would receive Medicaid coverage due to the 
expansion of eligibility to adults under 133 percent of the FPL. (Included in the total are an 
estimated 50,000 individuals who would gain Medicaid coverage as former children in foster 
care programs and who could be covered up to age 26 under the new law.) We anticipate that 
the intended enrollment facilitation under the PPACA — i.e., that the Health Benefits Exchanges 
help people determine which insurance plans are available and identify whether individuals 
qualify for Medicaid coverage, premium subsidies, etc. — ^would result in a high percentage of 
eligible persons becoming enrolled in Medicaid. We further believe that the great majority of 
such persons (15 million) would become covered in the first year, 2014, with the rest covered by 
2016. About 2 million people who currently have employer-sponsored health insurance are 
estimated to enroll in Medicaid as a supplement to their existing coverage. 
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We estimate that 16 million people would receive health coverage in 2019 through the newly 
created Exchanges under the PPACA. (Another 15 million, who currently have individual health 
insurance policies, are also expected to switch to Exchange plans.) We modeled the choice to 
purchase coverage from the Exchanges as a function of individuals’ and families’ expected 
health expenditures relative to the cost of coverage if they were insured (taking into account 
applicable premium subsidies). We also considered the required penalty associated with the 
individual mandate if they chose to remain uninsured, along with other factors.^ Our model 
indicated that roughly 63 percent of those eligible for the Exchanges would choose to take such 
coverage, with the principal incentive being the level of premium assistance available. For many 
individuals, the penalty amounts for not having insurance coverage were not sufficiently large to 
have a sizable impact on the coverage decision. Also, in this regard, individuals or families 
would not be subject to a penalty for failing to enroll in an Exchange plan if the “bronze” 
premium level (reduced by the premium tax credit, if applicable) would exceed 8 percent of 
income. We estimate that this provision would exempt individuals and families with incomes 
between about 400 percent and 542 percent of the FPL, representing about 16 percent of the non- 
aged population. 

The new legislation would require the Office of Personnel Management to arrange for at least 
two private, multi-State health plans to be offered through each health insurance Exchange. The 
multi-State plans would generally meet the same benefit, cost-sharing, network, and other 
requirements applicable to private Exchange plans and would negotiate payment rates with 
providers, (A State could enact a requirement for additional benefits in the multi-State plans, 
beyond the essential benefits specified for a qualified plan, but would have to make payments on 
behalf of eligible individuals to defi'ay the cost of the additional benefits.) We estimate that the 
multi-State plans would have costs that were very similar to those for other Exchange plans. 

Employer-sponsored health insurance has traditionally been the largest source of coverage in the 
U.S., and we anticipate that it would continue to be so under the PPACA. By 2019, an estimated 
13 million workers and family members would become newly covered as a result of additional 
employers offering health coverage, a greater proportion of workers enrolling in employer plans, 
and an extension of dependent coverage up to age 26. However, a number of workers who 
currently have employer coverage would likely become enrolled in the expanded Medicaid 
program or receive subsidized coverage through the Exchanges. For example, some smaller 
employers would be inclined to terminate their existing coverage, and companies with low 
average salaries might find it to their — and their employees’ — advantage to end their plans, 
thereby allowing their workers to qualify for heavily subsidized coverage through the 
Exchanges. Somewhat similarly, many part-time workers could obtain coverage more 
inexpensively through the Exchanges or by enrolling in the expanded Medicaid program. 

Finally, as mentioned previously, the per-worker penalties assessed on nonparticipating 
employers are relatively low compared to prevailing health insurance costs. As a result, the 
penalties would not be a substantial deterrent to dropping or forgoing coverage. We estimate 
that such actions would collectively reduce the number of people with employer-sponsored 
health coverage by about 14 million, or slightly more than the number newly covered through 


^ Such other factors include age, gender of head of household, race, children, marital status, health status, and 
employment status (for both the head of household and the spouse), as well as adjustments to reflect the availabihty 
of health insurance on a guaranteed-issue basis and at community-rated, group insurance premium rates. Finally, we 
also considered the general desire to comply with the intent of the law, even in the significant number of cases in 
which the penalty amount would be small or would not apply. 
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existing and new employer plans under the PPACA. As indicated in table 2, the total number of 
persons with employer coverage in 2019 is estimated to be 1 million lower under the reform 
legislation than under the prior law. 

For the estimated 23 million people who would remain uninsured in 2019, roughly 5 million are 
undocumented aliens who would be ineligible for Medicaid or the Exchange coverage subsidies 
under the health reform legislation. The balance of 18 million would choose not to be insured 
and to pay the penalty (if applicable) associated with the individual mandate. For the most part, 
these would be individuals with relatively low health care expenses for whom the individual or 
family insurance premium would be significantly in excess of any penalty and their anticipated 
health benefit value. In other instances, as happens currently, some people would not enroll in 
their employer plans or take advantage of the Exchange opportunities even though it would be in 
their best financial interest to do so. 

Impact on Medicare and Medicaid 

Medicare 

The estimated financial impacts of the Medicare provisions in the PPACA are provided in detail 
in table 3, attached, which is organized by section of the legislation.* Net Medicare savings are 
estimated to total $575 billion for fiscal years 2010-2019. Substantial savings are attributable to 
provisions that would, among other changes, reduce Part A and Part B payment levels and adjust 
future “market basket” payment updates for productivity improvements ($233 billion); eliminate 
the Medicare Improvement Fund ($27 billion); reduce disproportionate share hospital (DSH) 
payments ($50 billion); reduce Medicare Advantage payment benchmarks and permanently 
extend the authority to adjust for coding intensity ($145 billion); freeze the income thresholds for 
the Part B income-related premium for 9 years ($8 billion); implement an Independent Payment 
Advisory Board together with strict Medicare expenditure growth rate targets ($24 billion); and 
increase the HI payroll tax rate by 0.9 percentage point for individuals with incomes above 
$200,000 and families above $250,000 ($63 billion). Other provisions would generate relatively 
smaller amounts of savings, through such means as reporting physician quality measures, 
reducing payments in cases involving hospital-acquired infections, reducing readmissions, 
refining imaging payments, increasing Part D premiums for higher-income beneficiaries, and 
implementing evidence-based coverage of preventive services. 

These savings are slightly offset by the costs of closing the Part D coverage gap ($12 billion); 
reducing the growth in the Part D out-of-pocket cost threshold ($1 billion); extending a number 
of special payment provisions scheduled to expire, such as the postponement of therapy caps 
($5 billion); and by the costs for improving preventive health services and access to primary care 
($6 billion). 


* For ease of interpretation, we have incorporated the Medicare and Medicaid provisions of the managers’ 
amendments, as specified in Title X of the PPACA into Ihe corresponding provisions of Titles II through VII and 
Title IX. For example, the savings shown for section 3403 (Independent Payment Advisory Board) represent the 
impact of this provision from the original bill as amended by Senate managers ’ amendment section 10320. 

Similarly, any frtrther amendments introduced by the Reconciliation Act and managers’ amendments to the 
Reconciliation Act have also been included with the corresponding title of the PPACA, For example, the costs 
under section 1101 of the Reconciliation Act, to close the Part D coverage gap or “donut hole,” are included with the 
Part D provisions of PPACA, as are the costs of slowing the growth in the enrollee out-of-pocket cost threshold, as 
added by the managers’ amendments to the Reconciliation Act. 
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The Reconciliation Act amendments introduced a new 3.8-percent “unearned income Medicare 
contribution” on income from interest, dividends, annuities, and other non-eamings sources for 
individual taxpayers with incomes above $200,000 and couples filing joint returns with incomes 
above $250,000. Despite the title of this tax, this provision is unrelated to Medicare; in 
particular, the revenues generated by the tax on unearned income are not allocated to the 
Medicare trust funds (and thus are not shown in table 3). 

Conversely, the revenues from fees on manufacturers and importers of brand-name prescription 
drugs under section 9008 of the PPACA are earmarked for the Part B account in the Medicare 
Supplementary Medical Insurance trust fimd. From the standpoint of the Federal Budget, these 
amounts are new receipts and serve to reduce the Budget deficit. From a trust fund perspective, 
however, the situation is more complicated. No changes were made in the existing statutory 
provisions for Part B beneficiary premiums and general revenue matching amounts, which by 
law are set each year at a level adequate to finance Part B expenditures. With no change to the 
existing financing, the additional revenues under section 9008 would result in an excessive level 
of financing for Part B and an unnecessary accumulation of account assets. It would be 
reasonable to establish a negative “premium margin” to maintain Part B assets at an appropriate 
contingency level, which would reduce beneficiary premium rates and matching general 
revenues by an amount equal to the new revenues from prescription drug fees. The estimated 
savings amounts shown in table 3 for section 9008 represent the net Budget impact (additional 
fee receipts less the reduction in beneficiary premiums). In practice, there would be no net 
impact on the operations of the Part B trust fimd account. 

Based on the estimated savings for Part A of Medicare, the assets of the Hospital Insnrance trust 
fund would be exhausted in 2029 compared to 2017 under the prior law — an extension of 
12 years. The combination of lower Part A costs and higher tax revenues results in a lower 
Federal deficit based on budget accounting rules. However, trust fund accounting considers the 
same lower expenditures and additional revenues as extending the exhaustion date of the HI trust 
fund. In practice, the improved HI financing cannot be simultaneously used to finance other 
Federal outlays (such as the coverage expansions) and to extend the trust fund, despite the 
appearance of this result from the respective accounting conventions. 

It is important to note that the estimated savings shown in this memorandum for one category of 
Medicare provisions may be unrealistic. The PPACA introduces permanent annual productivity 
adjustments to price updates for most providers (such as hospitals, skilled nursing facilities, and 
home health agencies), using a 10-year moving average of economy-wide private, non-farm 
productivity gains. While such payment update reductions will create a strong incentive for 
providers to maximize efficiency, it is doubtful that many will be able to Improve their own 
productivity to the degree achieved by the economy at large.’ Over time, a sustained reduction 
in payment updates, based on productivity expectations that are difficult to attain, would cause 
Medicare payment rates to grow more slowly than, and in a way that was unrelated to, the 


^ The provision of most health services tends to be very labor-intensive. Economy-wide productivity gains reflect 
relatively modest Improvements in the service sector together with much larger improvements in manufacturing. 
Except in the case of physician services, we are not aware of any empirical evidence demonstrating the medical 
commimity’s ability to achieve productivity improvements equal to those of the overall economy. The Office of the 
Actuary’s most recent analysis of hospital productivity highlights the difficulties in measurement but suggests that 
such productivity has been small or negligible during 1981 to 2005. 

(See httpi//www.cms.hhs.gov/HealthCareFinancingReview/downloads/07-Q8WinterDg49.Ddf .l 
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providers’ costs of furnishing services to beneficiaries. Thus, providers for whom Medicare 
constitutes a substantive portion of their business could find it difficult to remain profitable and, 
absent legislative intervention, might end their participation in the program (possibly 
jeopardizing access to care for beneficiaries). Simulations by the Office of the Actuary suggest 
that roughly ISpercentofPartA providers would become unprofitable within the 1 0-year 
projection period as a result of the productivity adjustments.® Although this policy could be 
monitored over time to avoid such an outcome, changes would likely result in smaller actual 
savings than shown here for these provisions. 

A related concern is posed by the requirements that will be placed on the Independent Payment 
Advisory Board. The Board will be charged with recommending changes to certain Medicare 
payment categories in an effort to prevent per-beneficiary Medicare costs from increasing faster 
than the average of the CPI and the CPI-medical for “implementation years” 2015 through 
2019.® The Secretary of HHS is required to implement the Board’s recommendations unless the 
statutory process is overridden by new legislation. 

Average Medicare costs per beneficiary usually increase over time as a function of (i) medical- 
specific price growth, (ii) more utilization of services by beneficiaries, and (iii) greater 
“intensity” or average complexity of these services. In general, limiting cost growth to a level 
below medical price inflation alone would represent an exceedingly difficult challenge. Actual 
Medicare cost growth per beneficiary was below the target level in only 4 of the last 25 years, 
with 3 of those years immediately following the Balanced Budget Act of 1997; the impact of the 
BBA prompted Congress to pass legislation in 1999 and 2000 moderating many of the BBA 
provisions. As an additional comparison, during the last 25 years the average increase in the 
target growth rate has been 0.33 percent per year below the average increase in nominal GDP per 
capita — ^which is approximately the target level for the physician sustainable growth rate (SGR) 
payment system. Congress has overridden the SGR-based payment reductions for each of the 
last 7 years (and, to date, for the first 5 months of 2010). 

The Board’s efforts would be further complicated by provisions that prohibit increases in cost- 
sharing requirements and that exempt certain categories of Medicare expenditures from 
consideration. We have estimated the savings for section 3403 under the assumption that the 
provision will be implemented as specified; in particular, we have not assumed that Congress 
would pass subsequent legislation to prevent implementation of the Board’s recommendations. 
Although the savings from the other Medicare provisions in the PPACA are quite substantial, 
they would not be sufficient to meet the growth rate targets specified in conjunction with the 
Advisory Board. We estimate that meeting the growth rate targets in 2015-2019 would require 
changes that would reduce Medicare growth rates by another 0.3 percent per year, on average, in 
addition to the impacts of the productivity adjustments, MA and DSH reductions, and other 
provisions in the PPACA. 


® The simulations were based on actual fiscal year 2007 Medicare and total facility margin distributions for 
hospitals, skilled nursing facilities, and home health agencies. Provider revenues and expenditures were projected 
using representative growth rates and the Office of the Actuary’s best estimates of achievable productivity gains for 
each provider type, and holding all other factors constant. A sensitivity analysis suggested that the conclusions 
drawn from the simulations would not change signifrcantly under different provider behavior assumptions. 
^Maximum growth rate reductions of 0.5, 1.0, and 1.25 percentage points would apply to 2015, 2016, and 2017, 
respectively, and the maximum would be 1 .5 percentage points thereafter. After implementation year 2019, the 
target growth amount would be based on the increase in per capita GDP plus 1 percentage point. 
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After 2019, further Advisory Board recommendatioiis for growth rate reductions would generally 
not be required. The other Medicare savings provisions, if permitted to continue, would 
normally reduce expenditure growth rates to slightly below the post-2019 target level based on 
per capita GDP growth plus 1 percent. Even if Medicare growth rates exceeded the targets, 
recommendations might not be required if the projected Medicare growth rate were less than that 
for overall national health expenditures on a per capita basis — as would tend to be the case, 
given the continuing Medicare savings. (This exemption from the requirement to make 
recommendations could not be applied in 2 successive years.) Although the Advisory Board 
process would have no impact after 2019 based on the specific assumptions underlying these 
estimates, it would still serve as a brake during any periods of unusually rapid spending growth. 

Under the prior law, Medicare Advantage payment benchmarks were generally in the range of 
100 to 140 percent of fee-for-service costs. Section 1 102 of reconciliation amendments sets the 
2011 MA benchmarks equal to the benchmarks for 2010 and specifies that, ultimately, the 
benchmarks will equal a percentage (95, 100, 1 07.5, or 1 1 5 percent) of the fee-for-service rate in 
each county. During a transition period, the benchmarks will be based on a blend of the prior 
ratebook approach and the ultimate percentages. The phase-in schedule for the new benchmarks 
will occur over 2 to 6 years, with the longer transitions for counties with the larger benchmark 
decreases under the new method. 

The PPACA, as amended, also introduces MA bonuses and rebate levels that are tied to the 
plans’ quality ratings. Beginning in 2012, benchmarks will be increased for plans that receive a 
4-star or higher rating on a 5-star quality rating system. The bonuses will be 1.5 percent in 2012, 
3.0 percent in 2013, and 5.0 percent in 2014 and later. An additional county bonus, which is 
equal to the plan bonus, will be provided on behalf of beneficiaries residing in specified counties. 
The percentage of the “benchmark minus bid” savings provided as a rebate, which historically 
has been 75 percent, will also be tied to a plan’s quality rating. In 2014, when the provision is 
fully phased in, the rebate share will be 50 percent for plans with a quality rating of less than 
3.5 stars; 65 percent for a quality rating of T5 to 4.49; and 70 percent for a quality rating of 4.5 
or greater. 

The new provisions will generally reduce MA rebates to plans and thereby result in less generous 
benefit packages.'" We estimate that in 2017, when the MA provisions will be fiilly phased in, 
enrollment in MA plans will be lower by about 50 percent (from its projected level of 
14.8 million under the prior law to 7.4 million under the new law). 

Medicaid/CHIP 


The estimated Federal financial effects of the Medicaid and CHIP provisions in the PPACA are 
shown in table 4, attached. As noted earlier, the costs associated with the expansion of Medicaid 
eligibility to individuals and families with incomes below 133 percent of the FPL and to children 
previously in foster care are included with the national coverage provisions shown in table 1. 

The additional funding for the CHIP program is also included in table 1 with the other coverage 
provisions. 


MA plans use rebate revenues to reduce Medicare coinsurance requirements, add extra benefits such as vision or 
dental care, and/or reduce enrollee premiums for Part B or Part D of Medicare. The new law also requires 
adjustments to offset the impact of excess “coding intensity” in determining plan risk scores. These adjustments 
would prevent increases in futrrre payments to MA plans as a result of such coding. 
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The total net Federal cost of the other Medicaid and CHIP provisions is estimated to be 
$28 billion in fiscal years 2010-2019 and reflects numerous cost increases and decreases under 
the individual provisions. Those with significant Federal savings include various provisions 
increasing the level of Medicaid prescription drug rebates ($24 billion) and reductions in 
Medicaid DSH expenditures ($14 billion). Interactions between the different sections of the 
legislation, such as the lower Medicare Part B premiums imder the PPACA, contribute an 
additional $9 billion in reduced Medicaid outlays. 

The key provisions that would increase Federal Medicaid and CHIP costs are the Medicaid 
“Community First Choice Option” and other changes to encourage home and community-based 
services ($29 billion), higher Federal matching rates for States with existing childless-adult 
coverage expansions ($24 billion), a temporary increase in payments to primary care physicians 
($11 billion), and increased payments to the territories ($7 billion). (The net impact of the 
Medicaid and CHIP provisions on State Medicaid costs is a reduction totaling $33 billion through 
fiscal year 2019. These savings result in part because certain of the provisions reallocate costs 
from States to the Federal government.) 

Impact of Provisions on the Rate of Growth in Health Care Costs 

The PPACA includes a number of provisions that are intended, in part, to help control health care 
costs and to change the overall trend in health spending growth. Many of these are specific to the 
Medicare program, and their estimated financial effects are shown in table 3. While some of the 
Medicare provisions would have a largely one-time impact on the level of expenditures (for 
example, the reduction in MA benchmarks), others would have an effect on expenditure growth 
rates. Examples of the latter include the productivity adjustments to Medicare payment updates 
for most categories of providers, which would reduce overall Medicare cost growth by roughly 
0.6 to 0.7 percent per year, and the Independent Payment Advisory Board process, which would 
further reduce Medicare growth rates during 2015-2019 by about 0.3 percent per year. As 
discussed previously, however, the growth rate reductions from productivity adjustments are 
unlikely to be sustainable on a permanent annual basis, and meeting the CPI-based target growth 
rates prior to 2020 will be very challenging as well. 

The Independent Payment Advisory Board will also be required to periodically submit 
recommendations to Congress and the President regarding methods of slowing the growth of non- 
Federal health care programs. In many cases. Federal or State legislation would need to be 
enacted to implement these recommendations. In other cases, they could be adopted voluntarily 
by private health insurance plans or by health providers or introduced administratively by 
government entities. Because the nature of these broader recommendations is not known and 
there is no mandate to adopt them, we have not estimated an explicit impact on health care 
spending growth. 

Another provision that would tend to moderate health care cost growth rates is the excise tax on 
high-cost employer-sponsored health insurance coverage (section 9001), which is described in 
more detail in the section of this memorandum on national health expenditures. In reaction to 
the tax, which would take effect in 2018, many employers would reduce the scope of their health 
benefits. The resulting reductions in covered services and/or increases in employee cost-sharing 
requirements would induce workers to use fewer services. Because plan benefit values will 
generally increase faster than the threshold amounts for defining high-cost plans (which, after 
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2019, are indexed by the CPI), additional plans would become subject to the excise tax over 
time, prompting many of those employers to scale back coverage. This continuing cycle would 
have a moderate impact on the overall growth of expenditures for employer-sponsored insurance. 
It should be noted, however, that an estimated 12 percent of insured workers in 2019 would be in 
employer plans with benefit values in excess of the thresholds (before changes to reduce 
benefits) and that this percentage would increase rapidly thereafter. The effect of the excise tax 
on reducing health care cost growth would depend on its ongoing application to an expanding 
share of employer plans and on an increasing scope of benefit reductions for affected plans. 

Since this provision is characterized as affecting high-cost employer plans, its broader and 
deeper impact could become an issue. 

Certain other provisions of the PPACA are also intended to help control health care costs more 
generally, throng promotion of comparative effectiveness research, greater use of prevention 
and wellness measures, administrative simplification, and augmented fraud and abuse 
enforcement. For fiscal years 2010 through 2019, we estimate a relatively small reduction in 
non-Medicare Federal health care expenditures of $2 billion for these provisions, all of which is 
associated with comparative effectiveness research. 

Comparative Effectiveness Research 

We reviewed literature and consulted experts to determine the potential cost savings that could 
be derived from comparative effectiveness research (CER). We found that the magnitude of 
potential savings varies widely depending upon the seope and influenee of comparative 
effectiveness efforts. Small savings could be achieved through the wide availability of non- 
binding research, while substantial savings could be generated by a comparative effectiveness 
board with authority over payment and coverage policies. 

Our interpretation of the CER provisions in the PPACA, which allow the Secretary of HHS to 
use evidence and findings from CER within defined limits in making coverage determinations 
under Medicare, is consistent with a low level of influence, translating into an estimated total 
reduction in national health expenditures of $8 billion for calendar years 20 1 0 through 201 9, and 
Federal savings of about $4 billion for fiscal years 2010 through 2019 (including Medicare). We 
anticipate that such savings would develop gradually, as changes in provider practice and culture 
evolved over time. Expert input on this subject suggests that the full impact of comparative 
effectiveness research, together with dissemination and application of its results, would take 
many years to develop. 

Other Provisions 


We show a negligible financial impact over the next 1 0 years for the other provisions intended to 
help control future health care cost growth. There is no consensus in the available literamre or 
among experts that prevention and wellness efforts result in lower costs. Several prominent 
smdies conclude that such provisions — ^while improving the quality of individuals’ lives in 
important ways — generally increase costs overall. For example, while it is possible that savings 
can be achieved for many people by diagnosing diseases in early stages and promoting lifestyle 
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and behavioral changes that reduce the risk for serious and costly illnesses, additional costs are 
incurred as a result of increased screenings, preventive care, and extended years of life. ’ * 

Regarding the general fraud and abuse and administrative simplification provisions (that is, 
excluding the Medicare and Medicaid provisions), we find that the language is not sufficiently 
specific to provide estimates. 

CLASS Program 

Title Vni of the health reform act establishes a new, voluntary, Federal insurance program 
providing a cash benefit if a participant is unable to perform at least two or three activities of 
daily living or has substantial cognitive impairment. The program will be financed by 
participant premiums, with no Federal subsidy. Participants will have to meet certain modest 
work requirements during a 5-year vesting period before becoming eligible for benefits. Benefits 
are intended to be used to help purchase community living assistance services and supports 
(CLASS) that would help qualifying beneficiaries maintain their personal and financial 
independence and continue living in the community. Benefits can also be used to help cover the 
cost of institutional long-term care. 

As shown in the table on page 2, we estimate a net Federal savings for the CLASS program of 
$38 billion during the first 9 years of operations — ^the first 5 of which are prior to the commence- 
ment of benefit payments. After 2015, as benefits are paid, the net savings from this program 
will decline; in 2025 and later, projected benefits exceed premium revenues, resulting in a net 
Federal cost in the longer term.’^ 

We estimate that roughly 2.8 million persons will participate in the program by the third year. 
This level represents about 2 percent of potential participants, compared to a participation rate of 
4 percent for private long-term care insurance offered through employers. Factors affecting 
participation in CLASS include the program’s voluntary nature, the lack of a Federal subsidy, a 
minimal premium for students and individuals with incomes under 100 percent of the FPL 
(initially $5 per month), a relatively high premium for all other participants as a result of adverse 
selection and the effect of subsidizing participants paying the $5 premium, a new and unfamiliar 
benefit, and the availability of lower-priced private long-term care insurance for many. 

Compounding this situation will be the probable participation of a significant number of 
individuals who already meet the fimctional limitation requirements to qualify for benefits. In 
the sixth year of the program (2016), these participants would begin to receive benefits, along 
with others who had developed such limitations in the interim. We estimate that an initial 


” Title IV in the PPACA creates a Prevention and Public Health Fund and authorizes the appropriation of 
$15 billion for these purposes. We consider these expenditures to be primarily administrative in nature and thus 
have not included them as program costs in this memorandum. 

The CLASS program is intended to be financed on a long-range, 75-year basis through participant premiums that 
would fully fund benefits and administrative ejqjcnses. If this goal can be achieved, despite anticipated serious 
adverse selection problems (described subsequently), then annual expenditures would be met through a combination 
of premium income and interest earnings on the assets of the CLASS trust fimd. The Federal Budget intact would 
be the net difference between premium receipts and program outlays. Thus, the trust fund would be adequately 
financed in this scenario, but the Federal Budget would have a net savings each year prior to 2025 and a net cost 
each year thereafter. 
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average premium level of about $240 per month would be required to adequately fund CLASS 
program costs for this level of enrollment, adverse selection, and premium inadequacy for 
students and low-income participants. (Except for those paying the $5 premium, individuals 
enrolling in a given year will pay a constant premium amount throughout their participation, 
unless trast timd deficits necessitate a premium increase. Premiums will vary by age at 
enrollment and by year of enrollment.) 

In general, voluntary, tmsubsidized, and non-underwritten insurance programs such as CLASS 
face a significant risk of failure as a result of adverse selection by participants. Individuals with 
health problems or who anticipate a greater risk of functional limitation would be more likely to 
participate than those in better-than-average health. Setting the premium at a rate sufficient to 
cover the costs for such a group further discourages persons in better health from participating, 
thereby leading to additional premium increases. This effect has been termed the “classic 
assessment spiral” or “insurance death spiral.” The problem of adverse selection is intensified 
by requiring participants to subsidize the $5 premiums for students and low-income enrollees. 
Although Title VIII includes modest work requirements in lieu of underwriting and specifies that 
the program is to be “actuarially sound” and based on “an actuarial analysis of the 75-year costs 
of the program that ensures solvency throughout such 75-year period,” there is a very serious risk 
that the problem of adverse selection will make the CLASS program unsustainable.'^ 

Immediate Insuranee Reforms 

A number of provisions in the PPACA have an immediate effect on insurance coverage. Most of 
these provisions, however, do not have a direct impact on Federal expenditures. (A discussion of 
their impact on national health expenditures is included in the following section of this 
memorandum.) Section 1101 of the PPACA authorizes the expenditure of up to $5 billion in 
support of a temporary national insurance pool for high-risk individuals without other health 
insurance. Section 1 102 requires the Secretary of HHS to establish a Federal reinsurance 
program in 20 1 0-20 1 3 for early retirees and their families in employer-sponsored health plans. 
Participation by employers is optional, and the law authorizes up to $5 billion in Federal 
financing for the reinsurance costs. No other financing is provided, and reinsurance claims 
would be paid only as long as the authorized amount lasts. We estimate that the full amount of 
the authorizations for sections 1101 and 1 102 would be expended during the first 1 to 3 calendar 
years of operation. 

National Health Expenditure Impacts 

The estimated effects of the PPACA on overall national health expenditures (NHE) are shown in 
table 5. In aggregate, we estimate that for calendar years 2010 through 2019, NHE would 
increase by $3 1 1 billion, or 0.9 percent, over the updated baseline projection that was released on 
June 29, 2009. ''' Year by year, the relative increases are largest in 20 1 6, when the coverage 
expansions would be fully phased in (2.0 percent), and gradually decline thereafter to 1 .0 percent 


An analysis of the potential adverse selection problems for the CLASS program was performed by a nonpartisan, 
joint workgroup of the American Academy of Actuaries and the Society of Actuaries. Their report was issued on 
July 22, 2009 and is available at http://www.actuarv.oi'e/pdf/health/class iulv09.pdf . 

R. Foster and S. Heffler, “Updated and Extended National Health Expenditure Projections, 2010-2019.” 
Memorandum dated June 29, 2009. Available o nlin e at http://www.cms.hhs.gov/NationalHealthF.xpenHData/ 
Downloads/NHEExteDdedProiections.pdf . 
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in 20 1 9, as the effects of the Medicare market basket reductions compound and as the excise tax 
on high-cost employer health plans becomes effective. The NHE share of GDP is projected to be 
21.0 percent in 2019, compared to 20.8 percent under prior law. 

The increase in total NHE is estimated to occur primarily as a net result of the substantial 
expansions in coverage under the PPACA, together with the expenditure reductions for Medicare. 
Numerous studies have demonstrated that individuals and families with health insurance use more 
health services than otherwise-similar persons without insurance. Under the health reform 
legislation, as noted above, an estimated 34 million currently uninsured people would gain 
comprehensive coverage through the health insurance Exchanges, their employers, or Medicaid. 
The availability of coverage would typically result in a fairly substantial increase in the utilization 
of health care services, with a corresponding impact on total health expenditures. These higher 
costs would be partially offset by the sizable discounts imposed on providers by State Medicaid 
payment rules and by the significant discounts negotiated by private health insurance plans. We 
estimate that the net effect of the utilization increases and price reductions arising from the 
coverage provisions of the PPACA would increase NHE in 2019 by about 3.4 percent. 

The PPACA will also affect aggregate NHE through the Medicare savings provisions. We 
estimate that these impacts would reduce NHE by roughly 2.4 percent in 2019, assuming that the 
productivity adjustments to Medicare payment updates and the impacts of the Independent 
Payment Advisory Board can be sustained through this period. The legislation would have only 
a slight impact on the utilization of health care services by Medicare beneficiaries (subject to the 
caveat mentioned previously regarding possible access issues under the provision to permanently 
reduce annual provider payment updates by economy-wide productivity gains). Medicaid 
outlays for health care would increase under some provisions and decrease under others; 
excluding the coverage expansion, the overall higher level of such costs would lower total 
U.S. health expenditures in 2019 by about 0.1 percent. 

The immediate insurance reforms in Title I will affect national health expenditures as well, 
although by relatively small amounts. We estimate that the creation of a national high-risk 
insurance pool will result in roughly 375,000 people gaining coverage in 2010, increasing 
national health spending by $4 billion. By 201 1 and 2012 the initial $5 billion in Federal 
funding for this program would be exhausted, resulting in substantial premium increases to 
sustain the program; we anticipate that such increases would limit further participation. An 
estimated 2.7 million retirees and dependents would be affected by the Federal reinsurance 
program for early retirees with employer-sponsored insurance. Although the reinsurance 
program would increase Federal costs by the allotted $5 billion, we estimate that the impact on 
total national health expenditures would be negligible. 

Beginning in 2010, qualified child dependents below age 26 who are uninsured will be allowed 
to enroll under dependent coverage. An estimated 485,000 dependent children will gain 
insurance coverage through their parents’ private group health plans, increasing national health 
spending by $0.9 billion. These impacts are expected to persist through 2013. Additionally, 
because this provision would not expire when the Medicaid expansion, individual mandate, and 
Exchanges start in 2014, we anticipate that these individuals would continue to remain covered 
as dependents even though they may be newly eligible for other coverage. Finally, we did not 
estimate NHE coverage or cost impacts for the other immediate reform provisions, such as 
prohibiting limitations on pre-existing conditions or elimination of lifetime aggregate benefit 
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limits. We believe that each of these provisions would have only a relatively minor upward 
impact on national health spending. 

Section 9001 of the PPACA places an excise tax on employer-sponsored health insurance 
coverage with a benefit value above specified levels (generally $ 1 0,200 for individuals and 
$27,500 for families in 2018, adjusted in 2019 by growth in the CPI plus 1 percentage point and 
by growth in the CPI thereafter).’^ The tax is 40 percent of the excess benefit value above these 
thresholds. We estimate that, in aggregate, affected employers will reduce their benefit packages 
in such a way as to eliminate about three-quarters of the excess benefit value. The resulting 
higher cost-sharing requirements for employees would have an initial impact on the overall level 
of health expenditures, reducing total NHE by an estimated 0.1 percent in 2019. Moreover, 
because health care costs will generally increase faster than the CPI, we anticipate additional, 
incremental benefit coverage reductions in future years to prevent an increase in the share of 
employer coverage subject to the excise tax. These fiirther adjustments would contribute to a 
small reduction in the growth in total health care costs (but an increase in out-of-pocket costs) for 
affected employees in 2019 and later.’* As mentioned earlier, the proportion of workers 
experiencing reductions in their employer-sponsored health coverage as a result of the excise tax 
is estimated to increase rapidly after 2019. 

The health reform legislation, as enacted, imposes collective annual fees on manufacturers and 
importers of brand-name prescription drugs and on health insurance plans. In addition, the 
PPACA establishes an excise tax on non-personal-use retail sales by manufacturers and 
importers of medical devices. For manufacturers and importers of brand-name prescription 
drugs, the fee is $2.5 billion in 20 1 1 , increasing to a maximum of $4. 1 billion by 20 1 8, and then 
is set at $2.8 billion per year in 2019 and beyond.’^ For insurers, the annual fee is set at 
$8.0 billion starting in 2014 and rises to $14.3 billion by 2018; thereafter, the fee increases by the 
rate of premium growth. In each case, the total annual fee amount would be assessed on the 
specified industiy as a whole; the share of the fee payable by any given firm m that industry 
would be determined based on sales (for manufacturers and importers of drugs) and on net 
premiums (in the case of insurers), with some limited exemptions. The excise tax on medical 
device sales is effective in 201 1 and is set at 2.3 percent of first sales in each year. We anticipate 
that these fees and the excise tax would generally be passed through to health consumers in the 
form of higher drug and device prices and higher insurance premiums, with an associated 
increase in overall national health expenditures ranging from $2.1 billion in 2011 to $18.2 billion 
in 2018 and $17.8 billion in 2019. 

Althongh, compared to prior law, the level of total national health expenditures is estimated to be 
higher through 20 1 9 under the PPACA, two particular provisions of the legislation would help 
reduce NHE growth rates after 2016. Specifically, the productivity adjustments to most 
Medicare payment npdates would reduce NHE growth by about 0.10 to 0.15 percent per year. In 
addition, the excise tax on high-cost employer health plans (with benefit thresholds indexed by 
the CPI plus 1 percent for 20 1 9 and by the CPI thereafter) would exert a further decrease in NHE 


Higher thresholds apply in the case of qualified retirees and individuals in high-risk occupations. Additionally, a 
higher threshold applies for employers with ahove-average proportions of older and/or female workers. 

We have not included the excise taxes under this provision in the estimated financial effects of the PPACA shown 
in this memorandum. Similarly, the indirect impacts on Federal income taxes and social insurance payroll taxes are 
not shown. 

These fees are allocated to the Part B account of the Medicare Supplementary Medical Insurance tmst fund. 
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growth rates of an estimated 0.05 percent in 2019 and slightly more than that for some years 
after. Although these growth rate differentials are not large, over time they would have a 
noticeable downward effect on the level of national health expenditures. Such an outcome, 
however, would depend critically on the sustainability of both provisions. As discussed 
previously, the Medicare productivity adjustments could become unsustainable even within the 
next 10 years, and over time the reductions in the scope of employer-sponsored health insurance 
could also become an issue. For these reasons, the estimated reductions in NHE growth rates 
after 20 1 6 may not be fully achievable. 

Underlying the overall moderate effects of the PPACA on NHE will be various changes by 
payer. Based on the net impact of (i) the substantial coverage expansions, (ii) the significant 
cost-sharing subsidies for low-to-middle-income persons, (iii) the maximum out-of-pocket 
limitations associated with the qualified health benefit, and (iv) the increases in workers’ cost- 
sharing obligations in plans affected by the excise tax on high-cost employer-sponsored health 
insurance coverage, we estimate that overall out-of-pocket spending would be reduced 
significantly by the PPACA (a net total decline of $237 billion in calendar years 20 1 0-20 1 9). 

Public spending would increase under the PPACA as a result of the expansion of the Medicaid 
program and additional CHIP tlmding but would be reduced by the net Medicare savings fi*om 
the legislation. Private expenditures would decrease somewhat because of the net reduction in 
the number of persons with employer-sponsored health insurance and the reduced benefits for 
plans affected by the excise tax on high-cost employer coverage. The sizable growth in health 
insurance coverage through Exchange plans would also affect NHE amounts by payer. Prior to 
the PPACA, public expenditures (principally Medicare and Medicaid) were estimated to 
represent 52 percent of total NHE in 201 9. Under the PPACA, the public share would be 
roughly 51 percent if health expenditures by Exchange plans are classified as private spending.^® 

Caveats and Limitations of Estimates 

The Federal costs and savings, changes in health insurance coverage, and effects on total national 
health expenditures presented in this memorandum represent the Office of the Actuary’s best 
estimates for the PPACA. Although we believe that these estimates are reasonable and fairly 
portray the likely future effects of this comprehensive package of health care reforms, they are 


The allocation of NHE by payer is based on the entity that is responsible for establishing the coverage and benefit 
provisions and that has the primary responsibility to ensure that payment is made for health care services. 

(Auxiliary analyses of NHE by sponsor are also prepared, based on the financing of health expenditures in the U.S.) 
Because all Exchange plans will be private plans, under the traditional NHE classification approach these 
expenditures would be considered private health insurance spending. However, the classification of health 
expenditures made by Exchange plans is complicated by three fiictors: 

(i) The Exchanges will be government entities, with a role in setting minimum benefit standards, but they will not 
directly provide health insurance coverage. The same situation ^plies to the multi-State Exchange plans 
arranged by the Office of Personnel Management. 

(ii) The Federal government, through the refundable tax credits and cost-sharing reductions, will subsidize a 
significant portion of Exchange plan premiums and cost-sharing liabihties. 

(iii) The premium subsidies will vary between zero and 100 percent fiom one person to another, and the cost-sharing 
subsidies from zero to 80 percent on an insurance-value bas^. 

A more precise determination of the appropriate classification of the Exchange plan expenditures based on national 
health expenditure accounting principles will be ccmducted in the future. 
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subject to much greater uncertainty than normal. The following caveats should be noted, and the 

estimates should be interpreted cautiously in view of their limitations, 

• These financial and coverage impacts are based on the provisions of the PPACA as enacted on 
March 23, 2010 and amended on March 30 by the Health Care and Education Reconciliation 
Act of 2010. 

• Many of the provisions, particularly the coverage expansions, are unprecedented or have been 
implemented only on a smaller scale (for example, at the State level). Consequently, little 
historical experience is available with which to estimate the potential impacts, 

• The behavioral responses to changes introduced by national health reform legislation are 
impossible to predict with certainty. In particular, the responses of individuals, employers, 
insurance companies, and Exchange administrators to the new coverage mandates. Exchange 
options, and insurance reforms could differ significantly from the assumptions underlying the 
estimates presented here, 

• The nominal dollar amounts of costs and savings under national health reform are sensitive to 
the assumed trajectory of fiimre health cost trends. Relative measures, such as the cost as a 
percentage of GDP, are less sensitive. 

• Due to the very substantial challenges inherent in modeling national health reform legislation, 
our estimates will vary from those of other experts and agencies. Differences in results from 
one estimating entity to another may tend to cause confusion among policy makers. These 
differences, however, provide a useful reminder that all such estimates are uncertain and that 
actual future impacts could differ significantly from the estimates of any given organization. 
Indeed, the future costs and coverage effects could lie outside of the range of estimates 
provided by the various estimators. 

• The existing number of uninsured persons in the U.S. is difficult to measure, and the number 
of uninsured persons who are undocumented aliens is considerably more uncertain. Medicaid 
coverage and Exchange premium subsidies under the PPACA are not available to undocu- 
mented aliens. As a result of these measurement difficulties, the acmal costs under the 
PPACA and the reduction in the number of uninsured persons may be somewhat higher or 
lower than estimated in this memorandum. 

• Certain Federal costs and savings were not included in our estimates if (i) a provision would 
have no, or only a minor, impact; (ii) the legislative language did not provide sufficient detail 
with which to estimate a provision’s impact; or (iii) the estimates are outside of the scope of 
the Office of the Acmary ’s expertise and will be prepared by other agencies. In particular, we 
did not include any Federal savings pertaining to the excise tax on high-cost employer- 
sponsored health insurance coverage, the fees on insurance plans, the excise tax on devices, 
and other non-Medicare revenue provisions of the PPACA, as those estimates are provided by 
the Department of the Treasury. (In contrast, the impacts of these provisions on national 
health expenditures are reflected.) Similarly, Federal administrative expenses associated with 
the PPACA are not included here and will be estimated separately. The Congressional Budget 
Office and the Joint Committee on Taxation have estimated that the total amount of Medicare 
savings and additional excise tax and other revenues would somewhat more than offset the 
cost of the national coverage provisions, resulting in an overall small reduction in the Federal 
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deficit through 2019, and for the following 1 0 years as well, if all of the provisions continued 
to he fully implemented. 

• In estimating the financial impacts of the PPACA, we assumed that the increased demand for 
health care services could be met without market disruptions. In practice, supply constraints 
might initially interfere with providing the services desired by the additional 34 million insured 
persons. Price reactions — that is, providers successfully negotiating higher fees in response to 
the greater demand — could result in higher total expenditures or in some of this demand being 
unsatisfied. Alternatively, providers might tend to accept more patients who have private 
insurance (with relatively attractive payment rates) and fewer Medicare or Medicaid patients, 
exacerbating existing access problems for Medicaid enrollees. Either outcome (or a 
combination of both) should be considered plausible and even probable initially. 

The latter possibility is especially likely in the case of the substantially higher volume of 
Medicaid services, for which provider payment rates are well below average. Therefore, it is 
reasonable to expect that a significant portion of the increased demand for Medicaid would be 
difficult to meet, particularly over the first few years. 

We have not attempted to model that impact or other plausible supply and price effects, such 
as supplier entry and exit or cost-shifting towards private payers. A specific estimate of these 
potential outcomes is impracticable at this time, given the uncertainty associated with both the 
magnitude of these effects and the interrelationships among these market dynamics. We may 
incorporate such factors in future estimates, should we determine that they can be estimated 
with a reasonable degree of confidence. For now, we believe that consideration should be 
given to the potential consequences of a significant increase in demand for health care 
meeting a relatively fixed supply of health care providers and services. 

• As stated in the section on Medicare estimates, reductions in payment updates to health care 
providers, based on economy-wide productivity gains, are unlikely to be sustainable on a 
permanent annual basis. If these reductions were to prove unworkable within the 10-year 
period 2010-2019 (as appears probable for significant numbers of hospitals, skilled nursing 
facilities, and home health agencies), then the actual Medicare savings &om these provisions 
would be less than shown in this memorandum. Similarly, the further reductions in Medicare 
growth rates mandated for 2015 through 2019 through the Independent Payment Advisory 
Board may be difficult to achieve in practice. 

• In estimating the financial impact of the Medicaid eligibility expansion, we assumed that 
existing and new Medicaid enrollees would be appropriately classified for FMAP purposes. 

• As discussed in the section on the CLASS program, we believe that there is a very serious risk 
that the program, as currently specified, will not be sustainable because of adverse selection. 

Conclusions 

The national health care reform provisions in the Patient Protection and Affordable Care Act, as 
amended, make far-reaching changes to the health sector, including mandated coverage for most 
people, required payments by most employers not offering insurance, expanded eligibility for 
Medicaid, Federal premium and cost-sharing subsidies for many individuals and families, a new 
system of health benefits Exchanges for facilitating coverage, and a new Federal insurance 
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program in support of long-term care. Additional provisions will reduce Medicare outlays, make 
other Medicaid modifications, provide more fimding for the CHIP program, add certain benefit 
enhancements for these programs, and combat Iraud and abuse. Federal revenues will be 
increased through an excise tax on high-cost insurance plans; fees or excise taxes on drugs, 
devices, and health plans; higher Hospital Insurance payroll taxes for high-income taxpayers; a 
new tax on investment revenues and other unearned income; and other provisions. 

The Office of the Actuary at CMS has estimated the effects of the non-tax provisions of the 
PPACA on Federal outlays, overall national health expenditures, and health insurance coverage 
in the U.S. Our estimates are based on available data sotuces and what we believe are 
reasonable assumptions regarding individual, employer, and health plan responses to the 
legislation, together with analyses of the likely changes in the cost and use of health care 
services. Our primary estimates for the PPACA are as follows: 

• The total Federal cost of the national insurance coverage provisions would be about 
$828 billion during fiscal years 2010 through 2019. 

• By 20 1 9, an additional 34 million U.S. citizens and other legal residents would have health 
insurance coverage meeting the essential-benefit requirements. 

• Total net savings in 2010-2019 from Medicare provisions would offset about $575 billion of 
the Federal costs for the national coverage provisions. The Medicaid and CHIP provisions, 
excluding the expansion of Medicaid and increased CHIP funding, would raise costs by 
$28 billion. Additional Federal revenues would further offset the coverage costs; however, 
the Office of the Actuary does not have the expertise necessary to estimate all such impacts. 
The Congressional Budget Office and the Joint Committee on Taxation have estimated an 
overall reduction in the Federal Budget deficit through 2019 under the PPACA. 

• The new Community Living Assistance Services and Supports (CLASS) insurance program 
would produce an estimated total net savings of $38 billion through fiscal year 2019, This 
effect, however, is due to the initial 5-year period during which no benefits would be paid. 
Over the longer term, expenditures would exceed premium receipts, and there is a very 
serious risk that the program would become unsustainable as a result of adverse selection by 
participants. 

• Total national health expenditures in the U.S. during 2010-2019 would increase by about 

0.9 percent. The additional demand for health services could be difficult to meet initially with 
existing health provider resources and could lead to price increases, cost-shifting, and/or 
changes in providers’ willingness to treat patients with low-reimbursement health coverage. 

• The mandated reductions in Medicare payment updates for providers, the actions of the 
Independent Payment Advisory Board, and the excise tax on high-cost employer-sponsored 
health insurance would have a downward impact on future health care cost growth rates. 
During 2010-2019, however, these effects would be outweighed by the increased costs 
associated with the expansions of health insurance coverage. Also, the longer-term viability 
of the Medicare update reductions is doubtful. Other provisions, such as comparative 
effectiveness research, are estimated to have a relatively small effect on expenditure growth 
rates. 
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We hope that the information presented here will be of value to policy makers and administrators 
as they endeavor to implement and monitor the health reform act. 


‘'l 

Richard S. Foster, FSA, MAAA 
Chief Actuary 


Attachments: 5 
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Washington. DC 20062-2000 


July 14,2010 


JOBS FOR AMERICA: 

An Open Letter to the President of the United States, 
the United States Congress, and the American People 

Eighteen months ago, during the greatest economic crisis since the Great Depression, the business 
community stood united with Congress and the President behind our shared goal of rescuing the 
U.S. economy and putting Americans back to work. We supported programs to stabilize our financial 
institutions, bolster key industries, and aid the unemployed. 

Working together, we succeeded in stabilizing the economy and preventing another depression. But 
once accomplished, the congressional leadership and the administration took their eyes off the ball. They 
neglected America’s number one priority— creating the more than 20 million jobs we need over the next 
1 0 years for those who lost their jobs , haye left the job market, or were cut to part-time status — as well 
as new entrants into our workforce. Instead of continuing their partnership with the business community 
and embracing proven ideas for job creation, they vilified industries while embarking on an ilbadvised 
course of government expansion, major tax increases, massive deficits, and job-destroying regulations. 

This approach has failed to return our economy to a path of robust growth, which is a critical 
prerequisite to significant private sector job growth. In some cases, wrong policy choices are actually 
eliminating good job opportunities for American workers. By straying from the proven principles of 
American free enterprise, policymakers are needlessly prolonging the economic agony of the recession 
for millions of Americans and their families. 

Today, more than 16% of American workers are unemployed, underemployed, or have simply given 
up looking for a job. Consumer confidence remains low, housing prices are still depressed, the stock 
market has trended downward, the global recovery is sputtering, and there are growing concerns about 
the prospects of a double-dip recession. 

Uncertainty is the enemy of growth, investment, and job creation. Through their legislative and 
regulatory proposals— some passed, some pending, and others sin:q)ly talked about— the congressional 
majority and the administration have injected tremendous uncertainty into economic decision making 
and business planning. This is why banks are reluctant to lend and why American corporations are sitting 
on well over a trillion dollars. It is why Ainerica’s small businesses and entrepreneurs, the engines of 
innovation and job creation, are starving for capital and are either struggling to survive or unable to expand. 

In the process, we are also eroding our competitive position globally, as other nations take steps 
to cut taxes, reduce regulations, and restrain the appetites of government. Some are making serious 
headway in efforts to upgrade the skills of their students and workers, while we have yet to make 
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significant progress. For all these reasons, the known and unknown costs that come with expanding 
operations and adding to payrolls in the United States are simply too high. 

As the President has said repeatedly, and as every economist knows, prosperity and job growth come 
from the private sector, not from the government. Government’s role is to establish the right conditions 
in which the private sector can do what it does best — foster economic growth, create innovative products 
and services, generate wealth, and, in the process, produce expanded revenues to educate our children, 
care for the sick and poor, and defend our nation. 

Yet who in our government today recognizes that every bill— proposed, considered, or passed— is a 
“jobs bill”? Government can either help the private sector create jobs or it can drive jobs away. No matter 
how well intentioned or politically popular a proposed law or regulation appears, the question must 
always be asked. What will the impact be on jobs? 

We fear that this consideration is routinely ignored in the halls of our government today. American 
workers and those who are struggling to keep them employed deserve better. 

Fortunately, it is not too late to improve the economic environment, forestall another downturn, and 
revive the job-creating capacity of our nation. We call upon policymakers of all parties and philosophies 
to end the finger-pointing and work constructively with the job creators to reduce uncertainty, restore 
confidence, and restart the recovery. It’s time for some different approaches to unlock frozen capital and 
jolt our economy back to life. 

Create a Growth and Jobs Tax Policy — Some $700 billion in tax increases have already been 
passed to pay for health care and other programs. Proposals in the capital markets, energy, and climate 
change arenas would raise hundreds of billions more. On top of all this, just six months from now, 
Americans will be hit with the largest tax increase in history in precisely those areas that would have the 
greatest negative impact on investment and jobs— individual tax rates, dividends and capital gains taxes, 
the death tax, and the alternative minimum tax. 

We understand that the political battle lines have long been drawn over which of the 2001 and 2003 
tax cuts should be extended. Yet the “facts on the ground” must take precedence. Our precariously weak 
economy — and especially our all-important small business sector — simply cannot sustain such massive 
tax hikes at this time. We therefore urge Congress and the administration to immediately support at least 
a temporary extension of all the tax relief passed in the prior decade. In one bold, swift move, this would 
substantially boost investor, business, and consumer confidence and would infuse our economy with 
fresh momentum. 

Congress shouid also reduce the U.S. corporate tax rate, which is among the highest in the world, 
and address the fact that the United States is the only major economy that double taxes overseas 
earnings. Taking these steps would make our companies more competitive on the world stage and help 
spur investment and job growth here at home. 

Restore Fiscal Health— Meanwhile, spending is going through the roof and deficits right along 
with it. On its current course, government debt will rise from neariy 41% of GDP in FY2008 to 63% in 
FY2010 to 90% in FY2020, By crowding out available capital for business expansion and eventually 
triggering increases in interest rates and inflation, rising deficits and debt add to uncertainty, inhibit 
growth, and smother job creation. 
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No one we know of has a full or easy answer to America’s debt crisis . The Chamber looks forward 
to the report due later this year from the National Commission on Fiscal Responsibility and Reform. 
However, we already know that mandatory spending, especially in entitlements, is the primary culprit. 
And the situation will only get worse as the population ages. Instead of expanding entitlements, as the 
administration and Congress have been doing, we must modernize those programs without further delay. 

We also know that without sustained economic growth, we can never restore our nation to fiscal 
health. A growing economy produces more government revenues, which can substantially reduce the 
deficit— if and only if these revenues are accompanied by serious spending restraint. 

Still, our fiscal hole is so deep that we will also need to generate additional revenues. Our policy 
challenge is to do so in ways that do not undermine economic growth or competitiveness. For example, 
there are numerous oil, gas, and shale leases on our lands and off our shores that are currently inactive. 
Some estimates show that they could generate as much as $ 1 .7 trillion worth of royalties over the next 
10 years. Tapping these reserves would create direct federal revenues and hundreds of thousands of jobs 
while indirectly swelling the tax base and spurring economic development. 

Furthermore, more than 80% of national forest lands are currently closed to timber harvesting. 
Opening these lands would generate direct use fees as well as thousands of jobs and would add billions 
of dollars to the tax base. Such initiatives must be undertaken with full and, where necessary, improved 
environmental safeguards and sound resource management. Embarking on this path would create 
growth, jobs, and tax revenues while boosting our nation’s energy security. 

Expand Trade and Export-Driven Jobs— The President has said that millions of American jobs can 
be created by doubling U.S. exports in five ye^s, and we agree. We must now have an aggressive trade 
expansion agenda to make it happen. If Congress really cares about creating jobs, it will pass pending free 
trade agreements with Colombia, Panama, and South Korea now. Failure to act quickly will cost Americans 
many new job opportunities. But that’s not all. At least 380,000 existing jobs will be lost to our competitors 
in the EU and Canada, which will soon implement free trade arrangements in these markets. 

We should not stop there. American leadership is needed to revive the Doha Development Round, 
which would expand the economy worldwide and open new markets to our exports. The President should 
be given fast-track trade promotion authority, and he should use it vigorously to strike additional bilateral 
and regional trade and investment deals that open foreign markets and boost U.S. exports and jobs. 

America’s intellectual property must be better protected at home and abroad, and export control 
rules should be immediately revised to allow our manufacturers to sell high-tech and other products to 
customers that can already acquire them from our competitors. 

Rebuild and Expand America’s Infrastructure— Millions of jobs , as well as our global 
competitiveness and quality of life, depend on modernizing all forms of the American infrastructure, 
including surface and air transportation, ports, inland waterways, water and power generation facilities, 
and broadband capacity. 

Much of this important work can be done with private investment, but governments at all levels 
must first remove the regulatory, legal, and financial roadblocks. If America’s transportation and water 
infrastructure, for instance, was fully open to private investment, the $180 billion available today in 
private capital could generate more than 1.5 million jobs over 10 years. Greater private investment 
in broadband would also foster economic development and create jobs. To ensure that all Americans 
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fully benefit from this technology, federal policies should foster private sector investment in broadband 
infrastructure and minimize regulatory uncertainty. 

Incentives and legal surety for investment in clean coal technologies, carbon capture systems, and 
massive expansion of nuclear power would also create hundreds of fiiousands of jobs at all skill levels 
while helping address environmental challenges. 

Congress must also quickly pass a multiyear federal surface transportation bill. According to the 
U.S. Department of Transportation, each $1 billion in federal highway investnient accompanied by the 
required 20% state match supports nearly 35,000 jobs, with similar figures for public transportation 
capital investment. 

Ease the Regulatory Burden— There must be a recognition by the administration and Congress 
that the regulatory burden they have imposed on the U.S. economy has reached a tipping point. Unless 
the cumulative impact of existing regulations, newly mandated regulations, and proposed regulations is 
seriously addressed, the economy will not create the jobs Americans need. We will lose even more jobs. 
They will simply disappear or be sent offshore. 

In recent months, the House passed a climate change bill that would create nearly 1,500 new regulations 
and mandates and carry a price tag of well over a trillion dollars. The Senate is considering similar legislation. 
Tlie Environmental Protection Agency is moving forward with 29 major economic rules and 173 major policy 
rules , an unprecedented level of regulatory action . Tlie Labor Department is considering dozens of new, 
restrictive workplace policies, while the newly appointed National Labor Relations Board is expected to make 
sweeping changes governing e vay facet of union-management relations . 

The soon-to-be-finalized financial regulatory reform legislation creates over 350 regulatory 
rulemakings, 47 studies, and 74 reports— dwarfing anything in Sarbanes-Oxley. The massive health 
care bill, with its unprecedented and confusing employer mandate and hundreds of billions of dollars 
in business taxes, will require thousands of pages of new regulations to be followed by individuals, 
businesses, health care industry providers, and the states. 

Uncertainty— You can find in these numbers a principal reason why businesses are so reluctant to 
make investments and create jobs. Each time a new regulatory proposal is even floated in Washington, 
investors in the potentially impacted industries close their wallets. Uncertainty forces them to do so. 

These new regulatory burdens fall heavily on new and small businesses, but they hurt larger 
companies too. And when larger companies are hurt, the small businesses that supply them, depend on 
them for sales, and service their employees suffer even more. 

Creating sufficient economic growth to put Americans back to work in good-paying jobs and 
rewarding careers is the U.S. Chamber’s top priority. The citizens of our country have repeatedly 
said that it is their top priority as well. It is imperative that during these difficult times, business and 
government leaders work with each other, not against each other. The American people expect us to find 
common ground and get things done to grow this economy and create jobs. 

Tlie business community shares the view of most Americans that the current approaches are not 
working. We ^e offering an achievable road map to greater economic growth and more jobs, and we don’t 
care who gets the credit. We invite leaders in government and citizens across the nation to support it. 

To learn more about the U.S. Chamber jobs agenda, please go to www.uschamber.comI jobs. 
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The U.S. Chamber of Commerce is the world’s largest business federation, representing 
the interests of more than 3 million businesses of all sizes, sectors, and regions, as well as state 
and local chambers and industry associations. 

More than 96 percent of the Chamber's members are small businesses with 
100 or fewer employees, 70 percent of which have 10 or fewer employees. Yet, virtually all of 
the nation's largest complies are also active members. We are particularly cognizant of the 
problems of smaller businesses, as well as issues facing the business community at large. 

Besides representing a cross-section of the American business community in terms of 
number of employees, the Chamber represents a wide management spectrum by type of business 
and location. Each major classification of American business - manufacturing, retailing, 
services, construction, wholesaling, and finance - is represented. Also, the Chamber has 
substantial membership in all 50 states. 

The Chamber's international reach is substantial as well. It believes that global 
interdependence provides an opportunity, not a threat. In addition to the 
U.S. Chamber of Commerce's 113 American Chambers of Commerce abroad, an increasing 
number of members are engaged in the export and import of both goods and services and have 
ongoing investment activities. The Chamber favors strengthened international competitiveness 
and opposes artificial U.S. and foreign barriers to international business. 

Positions on national issues ^e developed by a cross-section of Chamber members 
serving on committees, subcommittees, and task forces. More than 1,000 business people 
participate in this process. 
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"War on Western Jobs Hearing Overview" 

Testimony of Wiiiiam L. Kovacs 

Senior Vice President, Environment, Technology & Regulatory Affairs 
U.S. Chamber of Commerce 

July 13, 2010 


Good morning. Members of the Senate and House Western Caucuses. I am 
William L. Kovacs, Senior Vice President for Environment, Technology and 
Regulatory Affairs for the U.S. Chamber of Commerce, the world's largest 
business federation, representing more than three million businesses and 
organizations of every size, sector, and region. On behalf of the Chamber and its 
members, I thank you for the opportunity to testify here today on the impact of 
environmental regulations and permitting on the jobs and economy of the 
western states. 

The Joint Senate and House Western Caucuses are attempting to cover an 
enormous amount of substantive policy in a very short time period. That said, I 
congratulate you for the undertaking, as it is estimated that as of 2007 there were 
approximately 110,000 federal regulations\ and that number is growing at the 
rate of 4,000 additional new regulations annually. As if that were not enough to 
be concerned about, these regulations are supplemented by thousands more 
guidance documents, administrative orders, and staff opinions. In addition, 
many, if not most, of those regulations having a major economic or policy impact 
are litigated in the courts. 

Altogether, this regulatory process is an amazingly complex undertaking, which if 
unclear in its application can result In huge uncertainties, and that alone is 
enough to stall private sector investment. Moreover, the regulatory process, in 
particular the permitting aspect of the process, can have a major impact on job 
creation or job destruction, depending upon whether a permit is approved or 
denied. 


^John D. Graham, Administrator of the Office of Information and Regulatory Affairs, testimony before the 
Subcommittee on Energy Policy, Natural Resources, and Regulatory Affairs, U.S. House of Representatives (Nov. 

17, 2004). 
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To cut through this burdensome regulatory morass that all U.S. businesses must 
address I will focus here on a few key concepts, and for each, in the spirit of 
enshrining the concept that a picture is worth a thousand words, I will provide an 
illustrative graphic. 


The massive volume and impact of environmental regulations— a few examples: 

As a starting point for comparison, consider that in 1972, for every 1000 pages of 
environmental regulations issued, there were 6000 pages of Internal Revenue Tax 
regulations issued. By 1988 tax regulations and environmental regulations issued 
were about equal in number, around 10,000 pages of text. By 2007 tax 
regulations issued had grown to 13,000 pages; however, in that same year 
environmental regulations had grown to 30,000 pages! Figure 1 below illustrates 
the growth of environmental regulations. 


Environmental Lm: 

More Complicated than the Tax Code 

(Pagn In Cod* of federal Regulations: Tax vs. Emrironmental) 
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These environmental regulations cover almost every aspect of production in the 
U.S., ranging from permits needed to construct a facility, to facility operation, to 
the management of waste or emissions, to the technology used in the facility, and 
to facility shutdown. 

Unfortunately, the amount of environmental regulation is growing at an alarming 
rate. ERA in its most recent 309 page Semi-Annual Regulatory Agenda, published 
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April 26 2010, listed 302 proposed rules and identified 29 rulemakings as having a 
major economic impact and identified 173 ruiemakings as ones that raise major 
novei poiicy questions. Figure 2 below identifies the current rulemakings having a 
major economic impact. In comparison, these 29 major economic impact 
rulemakings are about double the number identified as having a major economic 
impact in EP A Semi-Annual Regulatory Agendas published in 2007 - 2008. 


EPA "MAJOR" RULEMAKINGS - EFFECT ON ECONOMY OF SI DO MILLION OR MORE 
►Criteria and standards for cooling water intake structures 
►National primary drinking water regulations: radon 

►Effluent limitations guidelines and standards for the constnjction and development point source category 
►Standards for the management of coal combustion residuals generated by commercial electric power producers 

► Revising undergrd. strg. tank regs.-revisions to existing rqmnts. & addns. to incorporate the provisions of EPAct 
►Oil pollution prevention; spill prevention, control, and countermeasure mie requirements - amendments for milk 

► Revisions to the spill prevention, control, and countermeasure (SPCC) rule 

► Review of the NAAQS for carbon monoxide 

► NESHAP for area sources: Industrial, commercial and institutional boilers 

► Implementing periodic monitoring in Federal and State operating permit programs 

► Review of the NAAQS for particulate matter 
►Transport mIe (CAIR replacement rule) 

► NESHAP for coal- and oil-fired electric utility steam generating units 
►Control of greenhouse gas emissions from heavy-duty vehicles 

►NESHAP for major source industrial, commercial and institutional boilers and process heaters 
►NESHAP: Portland cement notice of reconsideration 
►Review of NSPS - Portland cement 
►Review of primary NAAQS for sulfur dioxide 

►EPA/NHTSA joint rulemaking to establish light-duty greenhouse gas ©mission standards and CAF£ standards 

► Reconsideration of the 2008 ozone NAAQS 

► NESHAP for reciprocating internal combustion engines - existing stationary spark ignition (gas-fired) 

►Review of the secondary NAAQS for oxides of nitrogen and oxides of sulfur 

►Review of the NAAQS for ozone 

►Review of the primary NAAQS for nitrogen dioxide 

►Renewable fuels standard program 

►NESHAP for reciprocating internal combustion engines - compression ignition 

►Lead: renovation, repair and painting program for public and commercial buildings 

►Lead; clearance and clearance testing requirements for the renovation, repair and painting program 

►Lead: amendment to the opt-out and recordkeeping provisions in the renovation, repair and painting program. 


Even leaving aside EPA's ruiemakings aimed at regulating greenhouse gases, there 
are many other rules that will have a staggering impact on the business 
community and especially the west. For example, EPA Is considering reguiating 
coal ash as a hazardous waste. This is highly problematic, for large amounts of 
coal ash are used today as a recycled material— in the making of cement and 
wallboard. If coal ash is determined to be hazardous, it would no longer be 
recycled, and ash disposal costs for facilities using coal as a fuel source would 
increase from around $10 a ton to $150 a ton or more. Consider what that will 
mean given that as a result of EPA's action there could be many tens of millions of 
tons of coal ash in need of disposal as a hazardous wastel^ 


' Approximately 130 million tons of coal ash are produced in the U.S. annually, If all the ash were treated as a 
hazardous waste, at a disposal cost of $150 per ton, the aggregate disposal cost would amount to about $20 
billion. 
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Another example of a rulemaking that will impact western states is EPA's 
proposed new National Ambient Air Quaiity Standard for ozone, which was 
pubiished in the Federal Register on January 19, 2010. The proposed ozone 
NAAQS is especially troublesome to the western states for several reasons. First, 
ozone standards are to be revised by EPA every five years. The last revision was 
made in 2008 when the standard was lowered from 0.084 parts per million (ppm) 
to 0.075 ppm.^ Now, rather than waiting five years for the current regulations to 
be implemented, EPA is proposing once again to lower and tighten a standard 
that was adopted less than two years ago, to perhaps as low as 0.060 ppm. 

If this proposal becomes final, at the lower end of the range now under 
consideration, the tightened standard would nearly triple the number of non- 
attainment counties across the U.S. EPA's own information shows that 650 of the 
675 currently monitored counties would violate the proposed 0.060 ppm 
standard. Areas in non-attainment can lose highway funding and cannot bring in 
a new business that needs an air permit unless the area reduces existing source 
emissions by an amount equal to or greater than the emissions from the new 
business. Figure 3 below indicates counties in the U.S, that will be impacted by 
the EPA proposal, and many of the areas never before in non-attainment will be 
in the west. 

Counties With Monitors Violating Proposed Primary 8-hour Ground-level Ozone Standards 
0.060 0.070 parts per million 

(Based on 2006 - 2008 Air Quality Data) 

EPA wBlnot daskwate areas as nonattalnmenton these data, but Ikely on 2008 - 2010 data which are expected loshow Improved air quality, 

,1 


ea Bddllonai ccuntlas vlolelo 0.06S nim 
bralolBloreOS 

i‘^- -^-i 4Zad(jithnalcountlaevlalate0.O60cpm 
bra'toldoffiSO 

Wotw: 

1. No tnortHaied counties outside thecanlnental U.S. violate. 

2. EPA is proposing to dqlefiijnacanpllsnce will aitnisad ptunaiy oone slandaidby mmdng the 3-yeer avereae to three decimal ptaces. 




^ U.S. Environmental Protection Agency, "National Ambient Air Quality Standards for Ozone; Final Rule" Federal 
Register 73(60), 16436-16514, March 27, 2008. 
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Perhaps a more troubling aspect of the ozone issue is that much of the ozone that 
triggers non-compliance in the west ultimately arises as a result of long-range 
pollution transported from Asia. As stated by the National Research Council of 
the National Academy of Science in its assessment of long-range transport of key 
air pollutants to and from the U.S.: 

Most [U.S. ozone NAAQS] violations are only a few ppb above the standard, 
and thus the increase in baseline O 3 since the preindustrial era driven by global 
pollution has contributed to these violations.^' 

Commenting in a February 10, 2010 article titled, "Asia-produced ozone making 
its way to U.S." McCiatchy Newspapers' Les Blumenthai wrote:® 

A new study further bolsters concerns that pollution blowing across the Pacific 
Ocean from China and other rapidly developing Asian nations may swamp 
efforts to clean up the air in the Western United States and make it difficult for 
states and cities to meet federal standards. 

The U.S. Chamber has raised this concern with EPA several times, inciuding in a 
petition asking that EPA use its authorities under the Ciean Air Act to take into 
account Asian poliutant emissions. Western states must not be driven into 
noncompiiance as a result of impacts arising from the iong-range transport of 
poiiution originating outside the U.S.® Notwithstanding concerns raised by the 
Chamber, EPA has so far failed to employ reasonable measures that take account 
of such pollutant impacts. 

The economic impacts of facilities not being able to secure environmental 
permits are huge. 

As EPA moves this nation toward a "green" economy, one question that 
frequently arises is what type of energy wiii be used if fossil fuel-based energy is 
increasingly to be replaced. On this matter, the Chamber's Emerging Technoiogy 

'* National Research Council of the National Academy of Science, Global Sources of Local Pollution: An Assessment 
of Long-Range Transport of Key Air Pollutants to and from the United States: P-40, 2009; available at 
http://www.nap.edu/catalQg/12743.html . 

^ Les Blumenthai, "Asia-produced ozone making its way to U.S., study finds," McCiatchy Newspapers, February 21, 
2010 at: htto://www.mcclatchvdc.com/2010/02/21/86565/asia-prod uced-ozone-making-its.html . 

® The Chamber filed a petition for rulemaking on December 13, 2006 and comments with EPA on October 9, 2007 
and again on March 22, 2010. 
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Committee has received extensive advice from world renowned energy experts. 
Based on this and other significant information, for a whoie host of reasons, it is 
apparent that as a nation we shouid do ail we can to develop as many affordable 
new clean technologies as fast as reasonably possible. 

But that said there remains the nagging question whether even if these new 
technologies are developed, can they in fact be built? At the outset of raising this 
point, the Chamber found that this was a concern that technologists could not 
really answer. Perhaps even more surprising, the Chamber found that there had 
been few facts gathered that could actually be used to address the question. 

Motivated by the lack of information needed to answer the question, the 
Chamber started what is now called "Project No Project," or PNP. In its essence, it 
is a study of proposed energy projects around the U.S. that have been unable to 
obtain permits needed for construction. When we started the project, we were 
already aware that what with the on-going environmentalists' "war on coal," we 
would find many coal projects that were being denied construction permits. In 
fact we did, but what was shocking is that as the project evolved we found that 
even more alternative energy projects (wind, solar, biomass) faced permit delays 
than coal projects. Based on the PNP analysis we found that projects were 
delayed as follows: 


Renewable projects 167 

Coal projects 129 

Gas projects 41 

Nuclear projects 20 

Transmission projects 24 

Total projects 381 


Figure 4 (see next page) identifies the specific locations and type of projects 
unable to obtain final clearance. Of the 381 energy projects unable to obtain 
permits, 152 of these projects (73 are renewable energy projects) were located 
in the west. 

The economic cost to the country of losing these projects is estimated to amount 
to over $560 billion in direct and private investment and the impact of these 
projects not moving forward is estimated to deprive us of 250,000 direct jobs. 
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The economic loss to the west is estimated 
102,000 jobs not created. 


to be almost $271 billion along with 



Figure 5 below summarizes the impact of permit challenges on the Western 
states. 


State 

Number of Stalled Projects 
(''Green" projects in parenthesis) 

Value ($] 

Jobs Lost 

Arizona 


1,589,000,000.00 

1,840 

California 

37(25) 

30,145,500,000.00 

11,097 

Colorado 

6(21 

3,330,000,000.00 

1,820 

Idaho 

5(3) 

1,445.000,000.00 

408 

Kansas 

7(51 

985,000,000.00 

100 

Montana 

2(1) 

1,000,000,000.00 

5,735 

Nebraska 

2(1) 

1,000,OOD,0(K).00 


Nevada 

11(4) 

104,327.000,000.00 

5,804 

New Mexico 

8(31 

10,519,000,000.00 

6,380 

North Dakota 

6(1) 

20,150,000,000.00 

20,670 

Oldahoma 

4 

2,800,000,000.00 

1,600 

Oregon 

11 (7) 

3,090,000.000.00 

3,281 

South Dakota 

1(1) 

62O,OOO,O00.CK) 

123 

Texas 

29 (10) 

' 64,165,000,000.00 

23,993 

Utah 

6(1) 

15,048,000,000.00 

6,601 

Washington 

6(5) 

3,900,160,000.00 

1,579 

Wyoming 

9(4) 

6,255,000,000.00 

10,583 

TOTAL; 

152(731 

270,368,660,000.00 

101,614 


A description of each of the projects identified as a result of the PNP effort can be 
found on the Chamber's website at www.proiectnoproiect.com . The site is 
interactive, and we invite site visitors to comment on the information presented 
as well as to help us update the information. To our knowledge, this is the only 
such compilation of this type of knowledge in the United States. 
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The Chamber is presently preparing an economic study of the impact on GDP and 
jobs arising from the failure of these identified sites to obtain permits for 
construction and operation. As soon as the study is completed and peer reviewed, 
we will provide it to the members of the caucus. 

The impact of NEPA on energy projects. 

You also asked that I address the impact of the National Environmental Policy Act 
(NEPA) on energy projects. While we do not have analysis of the generalized 
impact of NEPA on energy projects we have done some analysis of the use of 
NEPA challenges to energy projects. 


Figure 6 (below) lists such NEPA energy project challenges, and as you will note, 
the vast majority of such challenges are for projects located in western states. 


Project Name 

Location(s) 

Details 

New Mexico Oil and Gas 

Lease Saie 

NM 

Environmental groups protested the BLM's New Mexico oil and gas lease 
sale of April 2008 on climate grounds. 

EPAct Advanced Coal 
Gasification Tax Credits 

IN, FL, MS, NC, 

KY, CA, and TX 

Enwronmental groups challenged DOE for failing to conduct NEPA analysis 
of nine advanced coal gasification projects authorized by Energy Policy Act 
of 2005. 

Biack Mesa Complex 

AZ 

Kayenta and Black Mesa coal mines, which have been in operation since 
the early 1970s. 

BCP and T-US Power Lines 

CA 

Permits and rights-of-way to build electricity transmission lines within the 
United States and across the United States-Mexico border to connect new 
power plants In Memco with the power grid in Southern California. 

West-Wide Energy Corridor 

NV, MT, WY, CO, 
NM, AZ, UT,1D, 
WA. OR, CA 

Energy transmission corridor authorized by EPAct ZOOS to facilitate future 
siting of oil, gas, and hydrogen pipelines, as well as renewable energy 
development projects and electricity transmission and distribution 
facilities on Federal lands in the West. 

Five-Year Leasing Program 
for the Outer Continental 
Shelf 

AK 

New five-year Leasing Program Included an expansion of previous lease 
offerings in the Beaufort, Bering, and Chukchi Seas off the coast of Alaska. 

Richmond Refinery 

CA 

Proposed expansion of Chevron oil refinery. 

OPiC international fossil fuel 
projects 

International 

Chad-Cameroon Oil Pipeline Project; Sakhalin OH Field Project; West Seno 

1 and II Oil and Gas Fields Project; Cantarell Oil Field Project; the Hamaca 
Heavy Crude Oil Development Project; and Dezhou Coal-Fired Power Plant 
Project. 

Laidlaw Energy Biomass 

Plant 

NY 

16.5-acre tract to be developed into woody biomass renewable energy 
plant. 

Montana oil and gas leases 

MT 

38,000 acres of oil and gas leases throughout Montana 

West Elk Methane Venting 
Project 

CO 

Proposal to vent methane from mine {as a safety measure) wouid create 
168 methane drainage wells on 146 well pads and construct nearly 23 
miles of new road. 
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Energy Projects are not the only projects unable to obtain permits. 

In fact, the permits for many types of projects are being challenged, ranging from 
big box stores to cell towers to hotels to agricultural operations to airport 
runways and more. Figure 7 below indicates a sampling of the types of projects 
that are being challenged. 


Project Name 

Type 



Napa Junction 

Retail 

CA 

Napa Junction is the creation of a new downtown area within the City of American Canyon and 
the start of Main Street for the City. It Is a mixed-use project that includes a 3-acre Main Street 
Park, 216 unit apartment complex, 100 room hotel, 215,000 square feet of retail and retail 
services anchored by the only Wal-Mart Supereenter within the Bay Area. 

The Shops at Santa Anita 

Retail 

CA 

800,000 square foot shopping mall next to Santa Anita Race Track. 

f-95 intercounty Connector 

Transportation 

MD 

Proposed highway project, the Intercounty Connector, would connect i-95/U5 1 in Prince 

George's County, Mar^and and 1-270 in Montgomery County, Maryland. 

Sierra Pacifc Industries 
Losing Projects 

Forestry 

CA 

15 plans by Sierra Pacific Industries to conduct logging In California forests. 

City of Banning residential 
development 

Residential 

CA 

1,500 home development project (consisting of a school, neighborhood park and cluster of 
homes] proposed to be built in remote, undeveloped area. 

Desert Hot Springs 

Palmwood Project 

Residential & 
Commercial 

CA 

Palmwood Project consists of 2,700 homes, 1 million sq. ft. of commercial space, 400-unlt hotel, 
commercial amphitheatre, and 45 holes of golf courses, on undeveloped land northwest of the 
city. 

City of Perris Wal-Mart 

Retail 

CA 

520,000 sq. foot retail space to be occupied by a Wal-Mart Supercenter retail store. 

Van DerKooi Dairy 


CA 


Yucca Valley Wal-Mart 

Retail 

CA 

Proposed WairMart Supercenter retail store In the Town of Yucca Valley 

Northwest Forest Han 

Forestry 

WA 

Forest management and species conservation plan for 24.5 million acres of forest land. 

El Charro retail plan 

Retail 

CA 

1.5 million squarefeet of retail space, including a factory oudet center, In the City of Livermore. 

Saaamento 50 Bus/Carpool 
Lanes 

Transportation 

CA 

13-mile High Occupancy Vehicle (HOV) lane. 

Smith Creek Vegetation 
Project 

Forestry 

MT 

3S-acre Livingston Ranger District of the Gallatin National Forest; area has historically 
experienced wildfires. U.5.'Forest Service timber removal plan challenged for effects on climate 
change. 

March Business Center 


CA 

Warehouse facility to be built as a reuse project on former March Air Force Base. 

South Fowl Snowmobile Trail 

Transportation 


Snowmobile trail connecting McFarland Lake to South Fowl Lake along a route that is adjacent 
to the Boundary Waters Canoe Area Wilderness in northeastern Minnesota. 

Lawrence Berkeley National 
Laboratory 

Government 

CA 

Proposed expansion of the Lawrence Berkeley National Laboratory. 

DMSlE Powder River Basin 

Rail Project 

Transportation 

WY 

Dakota, Minnesota & Eastern Railroad Corporation (DM&E) proposed 280 miles of new rail line 
to reach the coal mines of Wyoming's Powder River Badn and to upgrade nearly 600 miles of 
existing raH line in Minnesota and South Dakota. 


Industrial 

MN 

$1.6 billion project involving the reactivation of a taconite mine and tailings basin near 

Nashwauk, in Itasca County. 

Columbia River Channel 
Improvement Project 

Transportation 

OR,WA 

Proposed deepening of Columbia River navigation channel to Increase shipping capability. 

Chittenden County 
Circumferential Highway 

Transportation 

VT 

Four-lane, limited access highway extending approximately 15.8 miles from 1-89 In Williston, 
north and west through Essex to Vermont Route 127 In Colchester. 


Access to and use of resources on federal lands represents another example of 
the difficulties faced by the private sector in the operation of a business. 
Approximately 60% of the national forest system is dosed to timber harvesting, 
and between 1989 and 2005, there were 949 lawsuits filed against the Forest 
Service. 
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Another troubling aspect of all these actions taken to stop or delay economic 
development is that many times the parties bringing a lawsuit can and are being 
paid their attorneys fees under the citizen suit provisions of twelve separate 
federal environmental statutes/ The federal monies are paid from the Judgment 
Fund to the entity determined to be substantially prevailing (a decision made at 
the discretion of the Department of Justice). In a supremely non-transparent 
manner, there is no present accounting of what funds are paid to what parties for 
suits against any particular facility seeking to obtain a permit. Without such 
disclosure, it is extremely difficult to identify which group is stopping which 
project, killing jobs, and destroying economic growth. 

Certainty must be brought to the climate debate 

The climate debate is being fought out in every branch of the federal government 
as well as in the states. Figure 8 below illustrates current climate policy activity 
just at the federal level. 


Ljhe Climate^Cfiaiige Battlefield 
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Within the executive branch climate is being regulated under the Clean Air Act, 
the Clean Water Act, Endangered Species Act, the National Environmental Policy 

^ Environmental statutes providing attorney's fees for prevailing parties in citizen suits include; TSCA, 15 USC § 
2619; Endangered Species, 16 USC § 1540(g); Surface mining control and reclamation- control of the 
environmental impacts of surface coal mining, 30 USC § 1270; Water pollution prevention and control general 
provisions, 33 USC § 1365; The public health service safety of public water systems, 42 USC 30pj-8; Noise Control, 
42 USC 4911; Energy Policy and conservation improving energy efficiency, 42 USC § 6305(d).; Solid Waste disposal, 
42 USC § 6972; Air poilution prevention and control General provision, 42 USC § 7604; Power plant and industrial 
fuel use, 42 USC § 8435(d) Comprehensive environmental response, compensation & liability, 42 USC § 9659; and 
Submerged lands outer continental shelf lands, 43 USC § 1845(e). 
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Act, and under securities laws. As to litigation there are presently pending 268 
lawsuits that range from administrative challenges to EPA's regulations to federal 
and state common law cases, administrative law cases, permit challenges and 
even international claims.® Twenty three states are also regulating climate in 
some manner. As to legislative attempts, the House has passed a climate bill and 
the Senate has several options before it. 

Congress is the only entity that can eliminate the uncertainty that arises from the 
many venues in which the climate issue is being debated. To achieve this 
certainty Congress needs to pass a comprehensive, uniform law that displaces all 
of the competing regulations and lawsuits while ensuring environmental 
protections and a firm path forward that guarantees our nation that it will have 
the affordable energy supplies it needs to provide for a secure energy and 
economic future. 

Amid the controversy, an opportunity in the West to deveiop a criticaliy needed 
rare earth industry; 

New technologies are an important component of any effort to move the United 
States to a cleaner energy future. Unfortunately, the U.S. currently lacks the 
capacity to produce and manufacture the rare earth oxides, metals, alloys and 
permanent magnets upon which many clean energy, defense, communication, 
and computer technologies rely. This situation, however, need not prevail: With 
the recent discovery of rare earth mineral resources In Nebraska and efforts to 
reopen the rare earth mine in California, the United States has the ability to re- 
establish on U.S. soil a viable rare earth oxide, metal, alloy and permanent 
magnet manufacturing supply chain. 

This is an opportunity that should not be foregone. It is in the United States' 
interest to encourage the rapid re-establishment of a domestic rare earth 
materials and permanent magnet manufacturing supply chain as soon as possible. 
As the U.S. General Accounting Office recently reported, many U.S. defense and 
weapons systems are now totally dependent upon foreign-sourced rare earth 
materials. Moreover, the U.S. Geological Survey (USGS) has reported that high- 


® This information can be found at: www.climatecasechart.com: To receive email updates to this chart, send a 
request to cullen.howe(5)aporter.com . 
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technology and environmental applications of the rare earth elements (REEs) 
have grown dramatically in diversity and importance over the past four decades. 
As many of these applications are highly specific, in that substitutes for the REEs 
are inferior or unknown, the REEs have acquired a level of technological 
significance much greater than expected from their relative obscurity. 

The United States' current 97 percent dependence upon REE imports from China 
is becoming increasingly problematic owing to down-trending exports of REEs 
from that nation as it ramps up domestic activities that are rapidly increasing 
internai REE demand. Recent reports of finds of significant potentiai mineral 
resources in Afghanistan are in no way a guarantee that there will be a viable 
alternative for meeting anticipated growing United States domestic demand for 
REE any time in the foreseeable future. In fact, independent anaiysts forecast 
that rest-of-world REE demand will likely exceed Chinese exports by 2011. 

This situation places the United States in a difficult position. Looking forward, 
environmentai applications of REE have increased markediy, and, according to the 
uses, this trend will undoubtedly continue. Several REE are essential constituents 
of both petroleum fluid cracking catalysts, automotive pollution-control catalytic 
converters, hybrid-electric vehicles and permanent magnet generator wind 
turbines. Use of REE magnets reduces the weight of automobiles, increasing fuel 
efficiency. Widespread adoption of new energy-efficient fluorescent lamps using 
REEs for institutional lighting applications could potentially achieve significant 
reductions in U.S. carbon dioxide (CO 2 ) emissions equivalent to removing one- 
third of the automobiles currently on the road. Large-scale application of 
magnetic-refrigeration technology, which also requires REEs, could significantly 
reduce energy consumption and CO 2 emissions. 

Simply put, the rare earth elements are essential for a diverse and expanding 
array of high-technology applications, which constitute an important part of the 
industrial economy of the United States. As USGS notes, long-term shortage or 
unavailability of REEs would force significant changes in many technological 
aspects of American society. In short, the accomplishment of many ciean energy 
objectives encouraged by the Administration may not be realized if critical supply 
chain issues are not addressed in a constructive manner that assures the 
availability of domestic REE sources, known and potential. Moreover, creation of 
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domestic REE supply chain capability also means that jobs will be created in the 
United States, many of them in the west. 

Re-establishing a domestic REE manufacturing and supply chain is especially 
critical given that the U.S. is now so heavily dependent upon questionably 
available foreign supplies of rare earths. As noted, such a production capability 
also will leverage new manufacturing Jobs on U.S. soil in a variety of rare-earth 
dependent technologies, including renewable energy, hybrid and electric vehicles, 
batteries, power generation, energy efficient lighting, water treatment, 
agriculture, communications, health care systems and many others. 

Recommendations for addressing the issues discussed: 

a. Consolidate ail project challenges 

Based on a review of the 381 projects in the Project No Project database it is 
common for the project permit challenges to be filed sequentially over time, 
essentially dragging out the permitting process interminably. Since most projects 
are subject to a project financing agreement the longer the time it takes to secure 
a permit, the greater the risk of the developer losing project financing. This 
problem can be addressed by analogously adopting procedures Congress has 
already put in place for transportation projects that were subject to similar 
challenges. 

Section 6002 of the Safe, Accountable, Flexible, Efficient Transportation Equity 
Act (SAFETEA-LU), which was signed into law on August 10, 2005, applies to 
environmental reviews conducted under the National Environmental Policy Act 
(NEPA). At its core. Section 6002 contains two key components: process 
streamlining, and a statute of limitations. The process streamlining component 
does not in any way circumvent any NEPA requirement; rather, it designates a 
lead agency (in this case, DOT) and requires early participation among the lead 
agency and other participating agencies. The goal of the process streamlining 
provision was not to escape NEPA, but merely to facilitate interagency and public 
coordination so that the process could be sped up.^ 

^ At the time SAFETEA-LU was enacted, the average environmental review for a transportation project was taking 6 
to 7 years. Because the regulatory streamlining provision has only been in effect for five years, it is difficult to 
determine its impact. In 2008, GAO conducted a study, at Sen. Inhofe's request, of the effect Section 6002 was 
having on environmental reviews. The report, "Transportation Agencies Are Acting to involve Others in Planning 
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The second key element in Section 6002 is a 180-day statute of limitations to "use 
it or lose it" on judicial review. Without such a provision, the prevailing statute of 
limitations is 6 years. Many environmental and NIMBY groups wait until the very 
last day to file their claim, which shows that their only real motive is to exploit the 
law to delay projects— and they are particularly effective when they are given 6 
years to file their claim. Even with the 180-day statute of limitations, groups still 
wait until the end of the process to file, so that the project is delayed as long as 
possible. A good example of this happening is the Maryland Inter-county 
Connector. 

The suggested process balances the need for a complete environmental review 
and related challenges to a permit with the fact that the developer is financing a 
project that must be completed in a reasonable amount of time or must be 
terminated. Without such limitation those whose sole purpose is to stop the 
project have the decided advantage while the community that benefits from the 
economic development and job creation is at a politically determined 
disadvantage. 

b. Provide continuous oversight for the Ciean Air Act Section 321 (a) 
mandate of continuous evaiuation of potentiai ioss or shifts of 
empioyment due to EPA air reguiations. 

For decades there has been controversy over the economic and job impacts of 
regulations published under the Clean Air Act because of their direct impact on 
the operations of industries and on where they are able to locate. Complicating 
the issue is the fact that many of the provisions of the Clean Air Act do not allow 
for the consideration of economic impacts. Yet while a correct interpretation of 
the Act, the Clean Air Act does not completely ignore concerns over jobs. 

For example, Section 321 (a) of the Clean Air Act (42 U.S.C. 7621 (a)) states: 


and Environmental Decisions," did not conclude that the process achieves Y months of reduction in the time 
needed to compiete the NEPA process, but it did conclude that the process appeared to be running more 
smoothiy. Given that it was only three years since enactment of SAFETEA-LU, however, GAO concluded that its 
results were too preiiminary to make a difference. 

As one example, the United States Is ranked In one recent assessment of mining projects as having the longest 
permitting delays in the world (Papua New Guinea is ranked second worst). Source: Behre Dolbear, 2010 Ranking 
of Countries for Mining Investment- Where "Not to invest", Behre Dolbear Group, Inc., 2010. 
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Continuous evaluation of potential loss or shifts of employment. The 

Administrator shall conduct continuing evaluations of potential loss or shifts of 
employment which may result from the administration or enforcement of the 
provision of this chapter and applicable implementation plans, including, 
where appropriate, investigating threatened plant closures or reductions in 
employment allegedly resulting from such administration or enforcement. 

On October 13, 2009, six members of the Senate^"^ sent a letter to ERA concerning 
this matter and requested the results of EPA's continuing section 321(a) 
evaluation of potential shifts of employment which may result from the suite of 
regulations EPA has proposed or finalized that address greenhouse gases under 
provisions of the Clean Air Act, including threatened plant closures or reductions 
in employment that may result from the administration or enforcement of such 
regulations. EPA's response (on October 26, 2009) referenced only Section 321 
(b) relating to allegations made by employees whose jobs are threatened by 
environmental regulations and observed that the relevant section of the 
committee report does not describe the provisions as applying broadly to all 
regulations under the Clean Air Act. 

Such statements are at odds with the House Interstate and Foreign Commerce 
Committee Report 95-294, reporting H.R. 6161, May 12, 1977. 95 Cong. House 
Report 294; CAA77 Leg. Hist. 26. The House provision was adopted by the Senate 
in Conference. The House Committee specifically stated the purpose of the 
amendment is as follows: 

Among the issues which have arisen frequently since the enactment of the 
1970 Amendments is the extent to which the Clean Air Act or other factors are 
responsible for plant shutdowns, decisions not to build new plants, and 
consequent employment opportunities. 

The bill establishes a new section 319 (codified as section 321) of the Act. 

Under this provision, the Administrator is mandated to undertake an ongoing 
evaluation of Job losses and employment shifts due to the requirements of the 
act. This evaluation is to include an investigation of threatened plant closures 
or reductions in employment allegedly due to requirements of the act or any 


Senators David Vitter (R-LA), Jim Risch (R-ID), Mike Johanns (R-NE). James Inhofe (R-OK), John Ensign (R-NV), and 
Orrin Hatch {R-UT}, letter to EPA Administrator Lisa Jackson, October 13, 2009, 
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actual closures or reductions which are alleged to have occurred because of 
such requirements. 

Congress has mandated that EPA begin developing information on potential loss 
or shifts of employment in 1977, when the CAA was in its infancy. Now that the 
CAA is in full operation it is more important than ever for Congress to know about 
the impacts on jobs of our citizens. 

c. Foreign emissions need to be taken into account when determining non- 
attainment. 

era's implementation timeline for the proposed ozone standards requires states 
to meet the primary ozone standard, between 2014 and 2031, with deadlines 
depending on the severity of the problem.^^ During this time period, overseas 
long-range pollution transport impacts will increase significantly as the world's 
economy grows. It is possible that if EPA were to take into account these long- 
range pollution transport impacts, efficacy Of the recently proposed ozone NAAQS 
rule may vanish, the projected benefits of the tightened standard would be found 
to be much reduced, and quite possibly costs would outweigh benefits with much 
less ambiguity than EPA has so far portrayed. It is not apparent that in its 
rulemaking EPA has performed a reasonable quantitative assessment of this issue 
taking account of the above observations and cited literature. The Agency should 
undertake to do this assessment, for as observed in my testimony, EPA cannot 
continue to ignore this issue, for even the news media is aware of the potential 
depth of this concern, and the impact on our Western states ability to attract 
business and create jobs. 

d. There must be a clear and transparent accounting of the monies paid to 
citizens for bringing iawsuits against the federal government. 

Such transparency should include the name of the recipient, the amount paid to 
the recipient and for what reasons, including the identification of the lawsuit. 


Environmental Protection Agency "National Ambient Air Quality Standards for Ozone" 75 Fed. Reg. 2,938-3,052 
(January 19, 2010). 

O.R. Cooper et al, "Increasing springtime ozone mixing ratios in the free troposphere over western North 
America," Nature, Vol. 463, pp. 344-348, January 21, 2010; National Research Council of the National Academy of 
Science, Global Sources of Local Pollution: An Assessment of Long-Range Transport of Key Air Pollutants to and 
from the United States; p. 40, 2009; available at httD://www.nap.edu/catalog/12743,html . 
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Such an accounting is required by Articie i, section 9 of the U.S. Constitution 
which reads: 

No money shall be drawn from the Treasury, but in consequence of 
Appropriations made by law; and a regular Statement and Account of the 
Receipts and Expenditures of all public Money shall be published from time to 
time. 

This conciudes my testimony, and again, I thank you for the opportunity to testify 
before this Joint Meeting of the Western Caucuses. 
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WFIB. SMAIX BUSINESS NEWS 

National Federation of Independent Business • 1201 F St. NW, Suite 200 • Washington, DC 20004 ♦ 202-554-9000 • Fax 202-554-0496 

Embargoed until July 13, 2010 CONTACT: Melissa Sharp 

Hold until 7:30 a.m. EST 202-314-2068 

Small Business Optimism Declines in June 


WASHINGTON, July 13, 2010 - The National 
Federation of Independent Business Index of Small 
Business Optimism lost 3.2 points in June falling to 
89.0 after posting modest gains for several months*. 
The Index has been below 93 every month since 
January 2008 (30 months), and below 90 for 23 of 
those months, all readings typical of a weak or 
recession-mired economy. Seventy percent of the 
decline this month resulted from deterioration in the 
outlook for business conditions and expected real 
sales gains. Owners have no confidence that 
economic policies will fix the economy. 

“The U.S. economy faces hurricane force headwinds 
and the government is at the center of the storm, 
making an economic recovery very difficult,” said 
William Dunkelberg, NFIB’s chief economist. 


Employment 

Average employment growth per firm turned negative in April of 2007 and has remained negative for 10 of the 12 following 
quarterly readings ending with a negative .18 in April (seasonally adjusted). May and June show no reversal in the bad news, 
posting average declines of negative .48 and negative .28 workers per firm respectively. 

In June, 9 percent (seasonally adjusted) reported unfilled job openings, unchanged from May and historically very weak. 

Over the next three months, 8 percent plan to reduce employment (up one point), and 10 percent plan to create new jobs 
(down four points), yielding a seasonally adjusted net 1 percent of owners planning to create new jobs, unchanged from the 
May reading and positive for the second time in 20 months. 

Capital Spending and Outlook 

The frequency of reported capital outlays over the past six months was unchanged at 46 percent of all firms, two points above 
the 35-year record low (reached most recently in December 2009). Of those making capital expenditures, 30 percent reported 
spending on new equipment (down two points), 15 percent acquired vehicles (down two points), and 1 1 percent improved or 
expanded facilities (unchanged). Four percent acquired new buildings or land for expansion (down one point), and 9 percent 
spent money for new fixtures and furniture (down one point). 


' The survey was conducted through June 30 and represents 805 small business owner respondents. 

www.NriB.com/newsroom 


1 Optimism Components 

Net % 

Change I 

PLAN TO INCREASE EMPLOYMENT 
PLAN TO INCREASE CAP. OUTLAYS* 

19 

0 

-1 

PLAN TO INCREASE INVENTORIES 

-3 

-5 

EXPECT ECONOMY TO IMPROVE 

-6 

-14 

EXPECT HIGHER REAL SALES 

CURRENT INVENTORY SATISFACTION 

-5 

-1 

-10 

-1 

CURRENT JOB OPENINGS* 

9 

0 

EXPECTED CREDIT CONDITIONS 

-13 

-1 

NOW A GOOD TIME TO EXPAND* 

6 

1 

EARNINGS TRENDS 

-32 

-4 

*Note; These components are measured as 
actual percentages of all respondents and are 
not net percentages. A net percentage is the 
percent positive minus percent negative. 
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The percent of owners planning to make capital expenditures over the next few months fell one point to 19 percent, 3 points 
above the 35 year record low. Six percent characterized the current period as a good time to expand facilities, up 1 point. But 
a net negative 6 percent expect business conditions to improve over the next six months, down 14 points from May. 

“Owners do not trust the economic policies in place or proposed, and they are distressed by global and national developments 
that make the future more uncertain,” said Dunkelberg. 

Sales and Inventories 

The net percent of all owners (seasonally adjusted) reporting higher nominal sales in the past three months lost four points, 
falling to a net-negative 15 percent, 19 points better than June 2009, but still far more firms are reporting negative sales trends 
quarter-to-quarter than positive. The net percent of owners expecting real sales gains lost 10 points, falling to a net-negative 5 
percent of all owners (seasonally adjusted). 

“Hiring and capital spending depend on expectations for growth in future sales, so the outlook for improved spending and 
hiring is not good,” said Dunkelberg. 

Small business owners continued to liquidate inventories and weak sales trends gave little reason to order new stock. A net- 
negative 21 percent of all owners reported gains in inventories (more firms cut stocks than added to them, seasonally 
adjusted), one point worse than May. Plans to add to inventories declined five points to net -negative 3 percent of all firms 
(seasonally adjusted), 

Inflation 

The weak economy continued to put downward pressure on prices. Thirteen percent of owners (down one point) reported 
raising average selling prices, and 27 percent reported average price reductions (down one point), Seasonally adjusted, the net 
percent of owners raising prices was a negative 13 percent, a two point increase in the net percent raising prices. June is the 
19th consecutive month in which more owners reported cutting average selling prices rather than raising them. Plans to raise 
prices fell three points to a seasonally adjusted net 1 1 percent of owners. 

Earnings 

A net-negative 32 percent of small business owners reported positive profit trends, three points worse than in June and 28 
points worse than the best expansion reading reached in 2005. The persistence of this imbalance is bad news for the small 
business community. Profits are important for the support of capital spending and expansion. 

Owners continued to hold the line on compensation, with 8 percent reporting reduced worker compensation, and 13 percent 
reporting gains. Seasonally adjusted, a net 4 percent reported raising worker compensation, only six points better than 
February’s record low reading of net-negative 2 percent. 

“In past recoveiy periods, compensation improved at a much faster pace than we have experienced in this recovery period,” 
said Dunkelberg. 

Credit 

Regular NFIB borrowers (29 percent accessing capital markets at least once a quarter, a survey record low) continued to 
report difficulties in arranging credit. A net 13 percent reported loans harder to get than in their last attempt, unchanged from 
May. Overall, 90 percent of the owners reported all their credit needs met (or they did not want to borrow). 

‘The small business sector is not on a positive trajectory and with this half of the private sector missing-in-action, the 
economy’s poor growth performance is no surprise,” said Dunkelberg. “Small business owners are not happy about the future 
of the economy being painted by the administration or economic events. Confidence is lacking and the news out of Washington is 
discouraging. Until this changes, don’t expect small businesses to start hiring.” 

NFIB’s Small Business Economic Trends is a monthly survey of small business owners' plans and opinions. Decision makers at the 
federal, state and local levels actively monitor these reports, ensuring that the voice of small business is heard. The NFIB Research 
Foundation conducts some of the most comprehensive research of small business issues in the nation. The National Federation of 
Independent Business is the nation’s leadine small business a.ssociation . A nonprofit, nonpartisan organization founded in 1943, NFIB 
represents the consensus views of its members in Washington and all 50 state capitals. 
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NFIB. SMAIXBIJSINESS NEVV^ 


National Federation of Independent Business • 1201 F Street, N.W., Suite 200 •. Washington, DC 20004 • 202-554-9000* Fax 202-554-0496 

For IMMEDIATE Release 
Contact: Melissa Sharp 202-314-2068 

NFIB Jobs Statement: Small Businesses Still Not Hiring 

WASHINGTON, July 1, 2010 — William C. Dunkelberg, chief economist for the National Federation of 
Independent Business, the nation ’s leading small business oreanization, issued the following statement on June job 
numbers based on NFIB’s monthly economic survey that will be released on Tuesday, July 13. The survey was 
conducted through June 30 and reflects 805 small business owner respondents: 

“Job creation still hasn’t crossed the 0 line in the small business sector. Since January 2008, the seasonally 
adjusted average change in employment per firm has been negative or 0, with a seasonally adjusted loss of 
negative 0.3 workers per firm reported in June for the prior three month period. Most firms did not change 
employment, 5 percent (down 3 points from May) increased average employment by 3.4 employees, but 15 
percent (down 5 points) reduced their workforces by an average of 3.3 workers. 


AVERAGE CHANGE IN EMPLOYMENT 
PER FIRM 



‘The number of small business owners with unfilled (hard to fill) openings was unchanged at 9 percent of all 
firms, historically a weak showing. Over the next three months, 8 percent plan to reduce employment (up one 
point), and 10 percent plan to create new jobs (down four points), yielding a seasonally adjusted net 1 percent 
of owners planning to create new jobs, unchanged from May and the second positive reading in 20 months. 


www.NFIB.coin/newsrooiii 
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“Overall, the job creation picture is still bleak. Weak sales and uncertainty about the future continue to hold 
back any commitments to growth, hiring or capital spending. Job creation plans have been running far below 
, comparable quarters in the recovery periods following two other major recessions.” 


JOB CREATION PLANS 

% PLAN INCREASE - % PLAN DECREASE 



NFIB is the nation 's leading small business association, with offices in Washington, D. C. and all 50 state capitals. Founded in 
1943 as a nonprofit, nonpartisan organization, NFIB gives small and independent business owners a voice in shaping the public 
policy issues that affect their business. NFIB 's powerful network of grassroots activists send their views directly to state and 
federal lawmakers through our unique member-only ballot, thus playing a critical role in supporting America’s free enterprise 
system. 

NFIB’s mission is to promote and protect the right of our members to own, operate and grow their businesses. More 
information is available online at www.NFlB.com/newsroom . 
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Associated Buiiders 
and Conlractors, Inc. 

My 27. 2010 

Tlie Honorable Trent Tranks 
Ranking Member 
Subcomniilicc on Comnicrcial and 
Adniinislralivc Law 
House .ludiciiuy C’ommittee 
B-351 Rayburn House Ollicc Building 
U.S. House of Representatives 
Washington, ID.C. 205 15 

Dear Chairman Cohen and Ranking Member Franks: 


Tlie Honorable Sieve Cohen 
Chaii’ 

Subcomniilicc on Commercial and 
Adniinislralivc Law 
House .ludicituy Conunittee 
112-362 Ford House Olliec Building 
U.S. House of Representatives 
Washington, D.C. 20515 


On behalf of Asscxiiated Builders and Contractors (ABC), a national association with 77 chapters representing 25,000 
meril shop conslmclion and consiruciion-relaled lirnis wilh 2 million employees, we appreciate Ihe House .ludicia'y 
Subcommiiicc on Commercial and Adniinislralivc Law Ibr holding a hearing regarding Ihe Icdcral rulemaking and 
regulatory process. Small business owners, tliose who create the vast majority of jobs in America, often face costly 
regulations lhai impede their business' abilily lo conipclc. ABC believes dial overly burdensome regulations negatively 
iiiipacl the economy, oflen widioui acliieving die intended boncfils. 


Research from a 2005 study, released by die Office of Advocacy, illuslratcs that die small business community 
is disproportionately affected by burdensome federal regulations. The study found that small businesses spend 
more than $7,000 per employee annually (o comply wilh federal regulations. In fact, the study concluded (hat 
complying with federal regulations costs small businesses 60 percent more that it would a company employing 
500 or more employees. For Ihe consiruclion industry, excessive regulations translate into higher costs that are 
eventually passed on lo Ihe consumer. 


'Ihe construction industry is idready striiined with job loss, with unemployment over 20 percent, and adding 
more bureaucralic layers lo an already burdened industry is nol conducive to an expedient economic recovery. 
ABC strongly suppons comprehensive regulatory reform, including across-tlie-hoard requirements for agencies to 
evaluate the lisks, weigh the costs, and assess the benefits of regulations. Regulations should be review-ed periodically 
to ensure that they are not outdated, unnecessary', or too costly. Additionally, fedcTal agencies must comply with the 
Regulatory Flexibility' Act when promulgating regulations to ensure that the proposed rule does not significantly 
irnpacl a substantial number of small businesses. 


Small and larnilyowned businesses are Ihe backbone ol' our econc^rny and give Americans a sense ol' piide and 
accomplishment. ABC remains committed to reforming duplicative and burdensome regulations imposed on small 
businesses. 


Sincerely, 

Brewsler B. Bevis 

Senior Director, Legislative Affairs 


4250 Nor^ Fairfax Drive. 9th Floor • Arlington, VA 22203 » 703.812.2000 ■ www.abc.org 
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